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G)urt of Appeals of the District of Columbia 


No. 4808. 

David S. Hen’didck, Trusteo, Appollaiit, 

vs. 

Jean (J. ALenefkk, Admrx. &c*., el al., 

and 


Xo. 48-JO. 

Jean (J. Menki ee, Admrx. cVre., Appellant, 

vs. 

David S. IIendiudk, Trustee', et al. 


a 


Supreme (/ourt of tlu' District ot* (\)luml)ia. 
Ivpiity. Xo. 40800. 

Fluuiiney Menefee, Plaintiff, 


vs. 


Aaiehican SEcnuTY Tarsi' (V).mi*any, a (V)i‘i)orali()n, 
4'rustee; David S. 11 enddk'k. Trustee; Palimt P. IVminaiu), 
Assignee of Ontario (Jai’ai;^*, Inc.; Samuel 1>i{ez, As¬ 
signee of PA*ank S. Smith, Defendants. 


United States of America, 

District of Dotionttia., ss: 

Be it rememliered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the (hty of Washington, in said Dis¬ 
trict, at the times lu'reinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitle<l 
cause to wit: 
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1 /^/// nf ( 'dmi>J(Hill. 

Fil(‘(l AI n il ‘J(), 1!H!7. 

Ill tlie Siiiiremo (Anirl ot‘ llic I)isli*i('t ot* Columbia, lloUlinu: 

an H(inily (’onrt. 

K<inity. Xo. 4()S!)r). 

Fi.oriiNEY FlainlilV, 


American SKcriuTv cV: Trcst (’omiwnv, a Forporat ion, 

Trnstoo; David S. Hkndrd’k. 'rinsliH*; IiAiani F. Rai:- 

NARD, Assi,i*n(‘(‘ of Onlai’io (laram*, Im*.; Sami’ki. 1»i:kz, 

Assiuiu ‘0 ()1‘ Frank S. Sinitli. 

I'lio petition ot* I^^lonrnoy M<*n(‘t'or rosp(‘(*tI'nlly shows to 
tli(‘ (^onrt as follows: 

1. Tliat tln‘ ])(*tition(‘r is a citizen of t!i(‘ Thiiti'd State's 
and a residi'iit of tin* District of Folninhia, and l)i*iim‘s this 
suit in Ills own riu'ht. 

2. Tliat the defe'iulant, Ann'rican Security iV: Trust Foni- 
])any, is a corporation doinu- hnsiness in the District of (^o- 
Innihia, and is siu'd as a Irnsti'C', as hei'cinafter s(‘t foiih: 
the <h‘f(‘ndant, Fhivid S. Di'iidrick, is a citizen of the'T’niti'd 
State's anel a re'sieh'iit e>f the' histrict of Feelinnhia, aiiel is 
sneel as trnsti'e', as he*re'inaftei‘ <e't forth; the' eh'fe'iielant, 
Hal])h F. Barnarel is a ehtizeni of the' Fidte'e! State's anel a 
resieh'iit of the' Distrie*t e)f Feelnnihia, anel is sne'el as assiu’iu'e 
of the Ontarie) Faraize', Inc., as he're'inafte'i* se't fe>rth: anel 
the defendant, Sanuu'l F)re'z, is a citizen of the Unitoel 
States and a resieh'iit eef the' District e>f rolninhia, anel is 
sued as assiiiiu'e eef Frank S. Smith. 

.*1. On, to-wit, the 2t)th day e)f July. Ilt22 the' plaintiff anel 
the defe'iidant, Daviel S. lle'iielrie'k, trnste'e, entered 

2 into a e'e'rtain e‘e)nti‘ae*t e)f h'ase' feer a twee ste)rv <»a- 

• » ^ 

rau'e' e»n rie)ts X"e>s. 2S anel 2(1 in Sepia re' 2.’)(i7, at the' 
coriU'r e)f 17th Stre'e't anel iNahii’ania Fe*ad. Xen*thwe'<t, in 
the Oity of Washinuteeii, Distrie-t e»r (\)lninhia. whe‘i-e*in anel 
whereby the said lle'iielrie'k h'ase'el tee the* ]>laintil‘f saiel ])re'm- 
ise's for the ])e‘rioel of live' (7)) ve'ars at the re'iital value of 
One Thousand Dollars ($1,000) pe'r meiiith in aelvaiice, said 
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U'jiso to l)('L*iii to run upon llio t*oinplotioii of the said ga- 
ra.i»e, which ,uai'ai;e was corni)h‘le(l on, to-wit, the loth day 
of S(‘pteinl)er, and llu' ])laintil‘f lessee, to secure the 

faillifnl performance of said contract, ag’reed to deposit, 
and did d(‘})osit, ])nrsnant to tin' terms tliereof, with the 
d(‘f(‘ndant, Aimn-ican S(‘cn]*ity cS: Trust (\)mpany, in escrow, 
C(‘rtain nol(‘s a.u'^rei^atin^i»- the sum of Six Thousand Dol¬ 
lars (jfd,()0()), n])on th(‘ nndei’takiny on the ])art of the said 
(h*f(*ndant, AnuuMcan Scvau'iiy i'c dhaist Comjiany, to deliver 
said not(‘s to tlu* said ]I(‘ndri<'k as trnst(‘e and lessor in the 
(*v(‘nt of any hreuidi on the ])art of the said lessee certified 
to the Anicri(‘an Security Trust (\)mpany by affidavit of 
lh(' h'ssoi* with th(‘ ])i*oviso that siu'h notes in such event 
should 1)(‘ r(‘tained by th(‘ lessor as li(|nidated damag’es, and 
providiniu’ fni'thci’ that sn(*h affidavit with receipt of said 
l(‘sso]’ should b(‘ a full acMpiittance and dischar.i»’e of said 
Trust r(unpany in r(‘sp(‘ct to said es(*row; that said notes 
W(U-(‘ fully d('scrib(‘d in said contract, the terms of which are 
s(‘t foi’th tli(‘r(‘iu, which contract is tihul luu’ewith marked 
“Plaintiff's Kxhibit Xo. 1", and ])rayed to be read as a 
part lu‘i‘(*of. Tlicr(*upon th(‘ d(‘f(‘udant, American Security 
tV: d'rust (^)m])any, a('C(‘pl(‘d said notes and undertook the 
oblii;-ation tluu'eby incui’iH'd. 

4. Th(‘r(‘after on, to-wit, th(‘ Ibth day of May, 1923, a 
su])plcmcnlal a!:»i‘(‘cment was (Mitered into by and be- 
3 tw(HMi the dcfiMidant, David S. Hendrick, Trustee, 
and the plaintiff, whcrcMu and whei’eby the relations 
of said paiMics under the pi'ior a,i;i‘(‘(Mn(Mit of July 2t), ]tt22, 
W(M‘(‘ cliaii^u'cd and llie obliL^alion of th<‘ d(‘f(Midaut, Amer¬ 
ican S(‘(Mii‘ily tV: 'Tiaisj ('ompany, as said Truste(‘, was modi- 
li(*d, with lli(‘ result that the sum of Two Thousand Dollars 
(jf2,(H)()) was paid to said Dax’id S. IfiMidiack, Trustee, cov- 
(M‘iim- th(‘ last two months of th(‘ temancy h(‘rein expiriiiiJj 
on th(‘ loth day of S(‘pt(Mnb(‘r, 1927, and ])lacini>’ with the 
(hdeiidaut, AnuM-icau SecMirity (S: Trust (himpany, trustee, 
foi’ty (49) share's ol‘ th(‘ stoe'k of tin' Ann'i’icau Tele]ihone 
iS: Teleiii'ajih ('omjiany upon terms moi'e fully a])p(‘arini»’ in 
an a,ui’(*em(‘ut, I'ollowe'd by tin* acc(‘])tanc(* of said terms by 
said 4'i‘ust (h)m|)any, a cojiy of said airreement bein.a: filed 
lu'i’ewith, mai'ked “Plaintiff's Pxhibit Xo. 2,” and ])rayed 
to b(‘ i*ead as a ])a]‘t hereof. 
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f). tin* uinl(‘r a contract of the 1st 

(lay of t)(*c(‘rnhcr, assiirncd all of liis rii^lit, title and 

int(‘r(‘st in and to tin* afor(‘said hsascs, dati'd res])(*ctively 

July 11>22 and .May Id, to the Ontario (lara^re. 

Tin*., to which assiirnnient hy the terms of said contract, the 

(h'fendant, David S. Ih'ndrick, tiaistee, assent(‘d, all of 

whi«'h is nioi*(‘ ])articnlai’ly scd forth in said contract, whicli 

is (il(‘d h(*r(‘with, mark(‘d “ Plaint iff's Kxhihit Xo. 3" and 

])raye(l to he read as a ])art hereof; and th(‘renpon the 

plaintiff and Fraid< S. Smith irnarantec'd to said defimd- 

ant, David S. tT(‘ndrick, trnstoe, tin* p(‘rfoiTnanc(‘ of the 

h‘as(‘ of Jnlv 2t), 1022 hv tin* said Ontaido (iaran(‘, Tnc., the 
• • 

assiiiiHM* of said lease nnd(‘r and hy virtin* of th(‘ t(‘rms of 
th<‘ contract of December 1. 1024, above r(*f(‘rred to as Ex- 
liihit Xo. 0. 

t). Ther(‘aft(‘r, on, to-wit, D(‘c('mh(*r 10, 1024, the defend¬ 
ant, AnuM'ican S(‘cnrity Trust Oompany, trustee, 
4 address(‘d a commniiication to E. Hilton Jackson, 
attorney for tli(‘ ])laintifr, demandinii- and I’lMpiirinir 
(»f the plaintiff that Ixd’oiu* actiiiL;’ nndei* tlie auriMmnmt of 
Dec«‘ml)t‘i’ 1, 1024, a l(*tt(*r from said plaintiff and tin* said 
fhitario Oaraire, Tnc., statinir that upon tin* fnllillment of 
all the coV(‘nants of the h‘as(‘ the stock was to h(' tnrn(*d 
over to the Ontario (laraii'c*, Tnc., oi* to the plaintiff, wldcli 
h‘tt(‘r is tiled heri'witli mark(‘d “lOaintiff's Exhibit Xo. 4’\ 
and ])ray(*d to h(‘ r(‘ad as a pai’t h(‘i’(‘of. Th(‘reafter the 
said Ontario (laraiic, Tnc. and tin' ])laintiff ^-ave tin* re- 
(piiri'd authority in writinic to tin* di'fendant, American 
Stxmrily dh-ust Oonijiany, as sim\nest(‘d in the letter of 
tin* latter of l)ec(‘mh(‘r Ilk 1!>24, as afort'said. 

7. DlaintilV fnrthei* avt*i-s that tin* Two 'riionsand Dol¬ 
lars ($2,()(M)) }>aid to tin* (h'f«*ndant, David S. Hendrick, 
trnst(‘(*, pnrsnant to tin* sn]»plenn*ntal ;;Lir(‘(*m(*nt of tlie 
Kith day of May, 1020, afti'i'wards lu'cann* a credit for the 
account of tin* Ontario (larauc*, Inc., ])nrsnant to its con- 
tra(*t of assi^nnn'nt of D(*cemh('r 1, 11^24 hy and between 
David S. H(*ndi’ick, t]‘nst(*(*, party of the lirst part, hdonr- 
in'v .M(‘n(*fe(*, ])arty of tin* s(*(*ond part, and the Ontario 
(iaraii'(*, Inc., ])arty of the thii’d ])art, which contract of as- 
siiiiiment of D(*cemher 1, 1024 is hereinbefore referred to 
as Exhibit Xo. 0; and the plaintiff avei’s that said credit 
of 1'wo Thousand Dollars is a credit upon the rent due bv 
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the said Ontario CJarage, Inc. to ilie dofcnulant, David S. 
Hendrick, trustee, under and by vii‘tne of tlie ol)li 2 :atioii 
imposed upon said Ontario Claraue, Inc. l)y the contract of 
assignment as aforesaid. 

8. Plaintiff furtlier avers tliat on tlie 10th dav of De- 
comber, 1924 ])y memorandum of aureement, tlie said Frank 
S. Smith undertook and a.iireed to hold the plaintiff harm¬ 
less in respect to the lease of tlu‘ said Ontario Oarai 2 :e, Tnc., 

^‘made from David S. TTendrick to Flonrnev ^tene- 

« 

T) fee and assion(*d to the Ontario (laraue, Inc.”, as 

aforesaid, and the said Frank S. Sniitli also aj^reed 
“that on or before the termination of said lease he will 
obtain the return to Flonnu'v ^renefiH' of the American 
Telephone Sz Telenrai^h stock (l(‘])osit('d with the American 
Security & Trust ronpiany as collateral security for the 
performance of said lease,'" a co])y of which nnnnorandnm 
of apfreement is filed herewith, mark(*d “Plaintiff's Exhibit 
Xo. 5”, and pi’ayiul to be read as a pai’t lu'rc'of. 

9. Plaintiff further av(‘rs that the said lease of which 
the OntaiMo (iara.i:*(‘, Inc. b<M*am(‘ tin* assieiun*, as aforesaid, 
will expire and all oblinatioii theri'iinder terminate on, to- 
wit, the loth day of Se])t(Miibcr, l!t27; that tlu're is now 
due and payable on account of said l(*ase the sum of One 
Thonsand Dollai’s ($1,000) due on Ajiril 15, 1927, which 
Slim of $1,000 was not demandabh' until tin' 25th day of 
April, 1927, and which snni of $1,000 covers the rent on said 
gara^*e under the contracts of l(‘ase and assi,<**nnient, as 
aforesaid, until Hay 14, 1927, inclusive, and the said sum 
of $1,000 constitutes tin* (‘iitin* and exclusive* oblii>ation 
overdue and iiiijiaid of any and all of tin* ])arti(*s under 
and by virtue of tin* t(*rms of said l(*ases, and tin* ])laintifT 
fiirth(*r avers that tin* sum ef Two Thonsand De)llai’s ($2,- 
000) h(‘ld by the (lef(*ndant, David S. 1 l(*n(lri(*k, trustee, for 
the last two months paymi'iit nnd(*r said lease is far in 
excess of the entire oblie-ation due fe)r the rent to May 14, 
1927 inclusive. 

10. Plaintiff further av(*rs that tin* Ontario Clara,u’e, Tnc. 
made an assi,i*’nm(*nt for tin* b(*n(*lit of cre'ditors on the 19th 
day of April, 1927 to Palph P. Parnard. as assiiiiu'e, who, 
after appro])riate proceedings havinn- b(*(*n tlno’etofeire tiled 

in the Siiprenn' (5)nrt of the Distric't of (V)bimbia, 
6 (inalified as such assi.i^nee in Ivpiity (5iiise No. 

40,874, which cause and all the proceedings therein 
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arc litTcliy rclcrrcil |i, juid made a pari licrcdf. Since said 
asMyiimcid plaiiilill upon iMrcrinalioii and dclicl'avers tlial 
sail] liarnard. as sneli assi-im,.. Ims lakeii posse<si,,n of llie 
assets, fixlnri's and premi-es llieret,d-,,re ecenpied l,v the 
. .till Oiit.ii ill (i.ii.aye, Ine.. and is now enyayed in eimdnel- 
Mio: said hnsiiK'ss as sneli assignee Fur llie lienetit id' ered- 

I ors of said Onlariu (iaraye, .. .„|,jee| to nnv orders 

that may he iiassed in said cause l,y this llonorahie Conrl. 

11. I‘lainlill Inrlher avers upon inl'orinalion and helief 
hat the defendant. David S. Ilendriek. irnslee. Ims heen 
harsh and nnreasonahle in his demands niion the said (tn- 
tario (iara.u-e. Ine. and Frank S. Smilli. and has made re¬ 
pealed threats to dispossess the said Ontario Carae-e. Ine 
Irom the leased premises herein and seize the stock iii 
e.serow with the ilefendanl. .\meriean Seenritv .'i- Trust 
•j’hiiiany. Irnslee. and the ,)lainlirf fnriher avers that 
since the assiunmeiil of said lease to the ..aid Ontario (ia- 
ra.y’c. Ine.. the rent due to the def,.ndan!. David S. Ilend- 
riek. Irnslee. has never heen more than one month in ar- 
rears. and that the.,, threats of dispo.s.se.ssiim and .seizure 
<>l the plainlilCs stock in escrow have eonlimied nolwilh- 
slandimr Hie defendant. David S. I[endriek. Irnslee. has 
had III Ins possession since the assioimienl the siini of Two 
lln.t.sand Dollars D^-.flPO) |o apply on the last two months 
(it this lease as hereinhefore set forth. 

1-. I lainlill Inrlher a\'ers that llirom.:h his allornev. F. 
Ildton .laekson. he addressed a comniiinicalion to the de. 
lendanl. David S. Ilendriek. Irnslee. on the a-iHi 
-April. If)*_»i. olTeriiiu- to Join with said defi.ndanf. David .S. 

Hendrick, in an order anlhorizin^- and direclin- ihe 
t defendant. .Amerh'an .<kecnrily .k Trust Fonipanv to 
sell so milch of the collateral, to wit. pi shares of 
sl.wk of the .\nierican T.•lephone vk Teh-raph Oompanv 
held hy said detendant Trust Conipaiiv to unaraniee the 
pcriormance of the lease herein, as afore.said. as mav he 
necessary to make tiaymenl of the rent at this lime in -ir 
rears in Ihe sum of One Thousand Dollars (ikl.lllHl). eov'er- 
inojinionnl due on the lease of said |ireniises nnlil .\|av t.; 
1027. inclusive, a co|iy of which letter is tiled herewith' 
marked " DIainI iff's F.xhihil Xo. iP- ..,,,,1 prayed to he read 
as a part hereof; hut Ihe defendant. David S. Hendrick 
trustee, deelined to join in sneli an order on said Americaii 
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Si*CMirily tS: Trust (^onipiniy niul dtH'liiu'd to r(‘c*i‘iv(‘ tlio pay- 
ni(‘iit of said ovoi'diu^ rent in tlu‘ nininuM’ sid fortli in said 
(‘oniiiinniration of Api’il llo, lad inst(‘ad, wrote a letter 
to K. Hilton daekson, attorii«‘y for the jdaintiff, a eo])y of 
whieh is tiled herewith, mai’ked ‘H^laiiitiff’s Hxhihit No. 
7”, and pi’ayi'd to he read as a ])art hereof. 

1.‘). IMaintil'f fiirtlno’ avio’s n])on iid'orniation and Ixdief 
tliat th(‘ hii'^iiu'ss of th(‘ Onlai'io (laraiii', tne., Jis now hein<]C 
eondnet(‘d hy th(‘ (h‘f(‘ndaid lial|)h \\ Harnai’d, as assignee, 
is a .uoiin;- hnsiiu'ss and thor(‘ is (‘V(‘ry reason to believe that 
it will he eondneted in such a inaninn* throni*hont the ])eriod 
of th(‘ l(‘as(‘ h(‘i-(*in as to inak(‘ e(M-tain the ])rom])t ])ayment 
of all rent dm* to th(‘ ih‘f(‘ndant, David S. Ifinidi’iek, trns- 
t(‘(‘, as and wIkmi tin' sanu‘ shall he(‘oine dne and payable. 

14. Plaintiff fniMlun* av(*rs that his tinaneial eondition is 
siK'h that h(‘ is withont any funds or r(‘sonrees whatsoever 
out of whieh to pay tin* defjMidant, David S. Hendrick, trus¬ 
tee, till* land stijndated foi' on tin* Ontario (Jarai^c', liu*., and 
that his sob* and exelnsiv(‘ nn*ans of payini*' th(‘ same 
S is Old of th(‘ ('ollat(‘ral r(‘])i’(‘S(*ntc‘d by Die 40 shares 
of th(‘ stock of Ann'rican T(‘l(‘phon(‘ cV: 4\‘le;L>i*a])h 
(\)nipa.ny ])lac(‘d with tin* d(‘fendant, Ann'rican Security & 
4haist (\)nij)any, as trnst(*(‘, for lh(‘ ])nr])osc‘s her(*inlK‘fore 
s(‘t forth, and tlu' plaintiff fnrthc'r avers that any absorp¬ 
tion of this slock, (M* lh(‘ proceeds then'of, beyond the point 
of takini*- ('art' of this ri'iil as and wlnni the sann‘ shall Ix'- 
conn' due will not only work irri'jiarahh' dama,i»e to the 
plaintiff hid leavi* him pra.ctically penniless. 

17). Plaintiff further avi'rs that in vii'w of the ('ollateral 
put np with th(‘ defc'iidaid, Ann'rii'an Si'cnrity Trust Com¬ 
pany, as aforesaid, the anticipati'd i)aynn*nt of two months 
i*ent coverinir the last two months of said lease between the 
said Ontario (laraye, Inc., as aforesaid, and tlu' increasing* 
ability of the said Ontario (jarai*’e, Inc., to dischar<*-e its oh- 
lination as assiniu'c of this leasi', it would Ix' in(‘(piitid)le, 
harsh and contrary to good conscience' to pi'iialize* the ])lain- 
tit‘f by ]x*rmitting the (h'fc'iidaid, Ann'rican Sec'iirity cV: 
''Priist Company to turn ovei' to tin* defendant, David S. 
Hendrick, trustee, the collaterial held by the former as 
aforesaid. 

It). Plaintiff tendc'rs himself to the delVndants as being 
readv and willini*- to carrv out the terms of his undertakiiiii* 
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Avitli rospoct to 11i(‘ a])])li('nti(m ot* llio collateral, to-wit, the 
American Telephone A' Tel(*iiiaph (V)m])any stock, held by 
the defendant, American S(‘cnrily cV: Trust Company, as 
trustee, by way of <!:uai’anty of the payment of the rent 
under and hv virtue of the terms of the orii^inal lease 
herein, and he hereby rt‘S])(*ctfully requests this Honorable 
Court to j)ass an oi’di'r dirt‘ctini»- said trustee, the American 
Security cS: Trust (V)inpany, to sell so mucli of said stock as 
may he necessary to pay any di‘licit ihu* on any instalment 
of rent for the ])reinis(*s hei*ein as and when the same 
D shall hecom(‘ due and otherwise remain unpaid. 

17. Claintiff further avers that he has been informed 
by the defendant, tlie American Security cV: Trust Company, 
that tile defendant, David S. Hendrick, trustee, has de¬ 
manded the di‘liverv to him of the stock of the American 
Telephone iV: 'releuraph Company ])laced by the ])laintitT 
as collateral to iruarantee the performance of the lease 
herein, and ])laintift' avers, and In* has reason to believe, 
that said defendant, American Security & Trust Company, 
intends to meet the demand of said Hendrick and deliver 
to him said stcu'k, all of which would work irreparable 
damaire to the plaintiff and .ijfive the defendant, David S. 
Hcmdrick, trustc'e, an unfair and ineiiuitable advantage 
over the plaintiff. 

AVhen‘fore, llu' jirimiisi's considered, and being remedi¬ 
less save in a Court of kkiuity, the plaintilT prays: 

1. That ])roc(‘ss issues out of this Honorable Couid to 
the defendants, American St'cui'ity Trust Company, 
Trustee, David S. Himdrick, Trustee, Dalph P. Barnard, 
assignee of Ontario (larage, tnc., and Samuel Rrez, 
assignee of Frank S. Smith, re(]uiring them to appear and 
answer the exigencies of this bill. 

2. That the defendants Ameri(*an Securitv & Trust Com- 
pany, trustee, and David S. Hendrick, trustee, be enjoined 
pcynlcute life the first from delivering and the latter from 
receiving the American Telephone & Telegraph Company 
stock as hereinbefore set forth. 

3. That upon a In'aring of this cause upon its merits, 
the said defemdants, American Security & Trust Company, 
Trustee, and David S. Ilmidrick, Trustee, be permanently 
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on joined from delivering and receiving said American 
Telephone & T(‘l(‘gi-ai>li Com])any stock. 

10 4. That the defendant, David S. Hendrick, trustee, 

])e, permammtly enjoined from receiving said stock 
from the defendant, American Security & Trust Company, 
trustee, unless and until a sum in excess of Two Thousand 
Dollars ($*J,000), the amount in the hands of said TTendrick, 
Trustee, covering the last two months of rent due under 
said contract of l(‘as(‘, becomes due and payable on account 
of said rent. 

5. That this ITonorable Court enter a decree directing 
the defendant, American Security & Trust Company, to 
sell so much of the stock of the American Tele])hone & 
Telegraph Company held by its as collateral for the pay¬ 
ment of the rent herein, as may be necessary and ])ay any 

amount now dne or that mav hereafter become due on anv 

• « 

installment of iHmt in d(‘fault prior to the expiration of the 
lease herein. 

G. And for such othei* and further relief as to the (k)urt 
may seem proj)er. 


FLOUDXKY .MF.XKFKK. 



IITLTOX 


JACKSOX, 

Aitonici) for Plaintiff. 


Distinct of Colu.miua, .v.v; 


Flournoy Monefee, having been first duly sworn, on oath, 
says that he has read the aforegoing bill of complaint by 
him subscribed and knows the contents thereof; that the 
statement therein made as upon personal knowledge are 
true, and those made ni)on information and belied' he be¬ 
lieves to be true. 


FLOFICXFV MFXFFFF. 


Subscribed and sworn to befoi'e me this 2()th day 
11 of A|)ril, 1927. 

C 11 \l r ST I X X E QU I (^ K -S F A M E K, 
[xotaiual SEAL.l Notarif Public, I). C. 


2_4808a 
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DA^D S. HENDniCK, THUSTEE, VS. 

Plaintiff’s Exhiiut Xo. 1. 


'I’liis asrroonioiit. made this day of July, ))>• 

and ))e(\v(«on David S. Hendrick, Tnistce. party of tlio first 
Jiart, and f louriioy Mcniofoo, ]iarly of tin* socond part, 
li(‘r(‘inatt(‘r d«‘.'N(*ril)(‘d as l(‘<s(n* and li'ssin*, rospcotivi'lv. 

A\ itiK'ssetli, I liat tin* said l(‘ssoi% foi* and in c'onsid(*ration 
of tin* sum of sixty tlionsand dollars (jrdO.t)()()) ivnt and also 
tin* (‘OV(‘nants, conditions and ai;’r(‘('nn‘nts ln*r(‘in contained, 
and on tin* paid ot the lcss(‘(* to l»o paid, k(*pt and ])(‘rforni(*d, 
does lier(‘l)y l(*t and r(‘nt to tin* said l(‘ss(‘(‘ and In* lias ln*r(*l)v 
take*!! as t(*nant ot tin* l(*ssoi’ tin* two-storv uaraui* Iniilt l>y 
David S. IF(*ndri('k, on lots t\V(*nty-cielit (’JS) and t\V(‘nty- 
nine (iM)) in s(|nar(‘ twenty-fivi* sixty-scv(*n (‘J.otiT), l)(*ini; 
at tlio conn*!* ot S(‘V(‘nt(*(*ntli Sti’(*(*t and Kalorania Poad, 
Xortliw<*st, (i*xclnsiv»‘ ot tin* roof lln‘r(*ot ). tin* said eai'aec* 
keiniif lo2 tront, loO' d(*(*]) and 1SP on tin* diagonal, for tin* 
t(*iTn ot tiv(* y(*ars to ('oninn*ncc on tin* day of tin* coinpl(‘tion 
(»f said ,<rara.e(‘, at tin* said n*nl (»f Sixty 'I’lnnismid l)r)llars 
(.^(>0,000) ])ayal)l(‘ witliont d<*niand, in inontlily installni(*nts 
of (tin* Tlionsand Dollar>< (Sl.OdO), tin* tirst installment of 
said rent, paid l>y said lessee*, bcincf ln*rel)y acknowl(*d<2;ed 
l)y said lessor. 

The l(‘ss(‘(‘, to insni’e* tin* faithful pcrfonnance of this 
contract on his ]mrt, her(*l)y a.i*rees to deposit with the 
Ann*rican Sci'iirity and Trust Company, of Washington, 
Fk ( . in (*s(*io\\, ('(‘I'tain n('>t(‘s h(*r(*inatt(*r d(*scrilM*d, pi'o])- 
erly (*ndors(*d, a,e:er(*irat ine' tin* snm of Six Thom 
12 sand FFollars (Sti,ttt)()), tin* i'<*c(*ipt \vln*r(*of, hy tin* 
said Am(*ri(*an S(*cnrity and Trust Comiiany, is (*vi- 
denced hy the* corpoi'ate* sienatnn* of said (’om]»any ac- 
knowlediriipi: receipt of said not(*s, attactn*d h(*r(*to. And 
the said Ann*rican Si‘(*nrity and 'fiamt C(nnpany is h(*r<*hy 
. 1 ^ * lcss(*(‘ to (h*liv(*r tin* said not(*s to the 

h*ssor, prop(‘rly (*ndors(*d, in tin* (*v<*nt of any hi-(*ach of any 
covenant of this a,e:r(*em(*nt on tin* jiart of tin* h*ssee, and 
A\liich breai'h shall lu* (*(*i*tili(*d to tin* said Am(*rican Se¬ 
curity and 1 rust ('ompany hy tin* aflidavit of tin* h*ssor: 
the said notes in siu'h ev(*nt to lx* r(*tained hy tin* lessor as 
lnniidat<*d dama,t*(*s. Tin* r(*c(*ipt of tin* h*ssor for tin* afore¬ 
said not(*s, accom])ani(*d hy such aflidavit, s(*ttimr forth the 
hreach, shall ho a full accpiittance and di.scharm* of the said 

. rust Comjiany in respect thereof. 
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Tli(‘ r('s))('ctivo p«irli(‘s lK‘r(*l(> do boroby covenant and 
a,2:ree io indeninifv and save bannless tbe said American 
Security & Trust (\)iu])any from any expense, for legal 
servi(*es or otlierwise, vliicli may be incurred by tbe said 
Anieric'au Si'curily and Trust Company by reason of the 
de])ositiug of tbe said notes. 

Tile notes berein referred to are as follows: 

One not(' dated Wasbiugton, D. (\, February 21, 1922, 
for tiv(‘ tliousaud dollars ($ 0 , 000 ) jiayable on or before 
four (4) y(‘ai‘s aftiu* date, to tbe order of Flourney Mene- 
fee, with iut(M‘(‘st at six ])er c(‘ut. per annum, payable semi¬ 
annually, signed by lO^treat House Society of Wasbington, 
11. (\, by Pascbasuis TTeviz, President, secured by a deed 
of trust eouv(‘yiug part of s(|uar(‘ s(‘V(ui (7) in George 
'rriiesdelPs addition to tin* City of Wasbiiigtou, in wbicb 
trust Pob(‘i’t 11. M(‘X(‘il and J. Leo Kolb are named 
P) as 'Fi-ustc'es, said iioti* being endorsed by Flourney 
Menefee. 

Tbe other of said notes is dated AVasbington, J). C., Feb- 
ruai\v 21. 1!)22, foi’ OiU' Tluuisand Hollars ($l,t)00) ])ayable 
(Ml or l)(‘foi’e liv(‘ (o) y(‘ars aftiu* dat(‘, to tbe order of Flour- 
U(‘y M(MU‘f(‘(‘, with iut(‘r<*st at six (d) i>er cent, per annum, 
payabb' siMui-auuually, sigu(‘d by Pet real House Society 
of AVasbiugtou by Pasebasius H(‘viz, Pi’esident, secui’ed by 
a (b‘(‘d of trust conveying pai’t of square seven (7) in 
George Ti*uesd(‘lPs addition to tb(‘ (bty of Wasbington, in 
wbi('b trust Pobcu’t H. AlcX(‘il and J. lioo Kolb are named 
as Trust(‘es, said note* Ix'iug (uidorsed bv Floiirnev Alenefee. 

Tbe iut(‘rest on said notes sball be ]iaid by tbe aforesaid 
American S(‘curity and 4b‘ust (V)iu])auy to tbe lessee, as and 
wluMi tin* sam(‘ is ('olb'ct(‘d. It is uudc'rstood and agreed 
that u))on tb(‘ matui’ity of tin* aforesaid uot(*s. and if tin* 
sam(‘ sball not lu' (‘xtinubul, otluu* notes of equal value will 
be substitut(‘d for tlu' uot(‘s so maturing. 

And tb(‘ said l(‘sse(‘ eovmiauts and agi’ces that be will 
not us(‘ oi* sulT(‘r to be us(‘d said ]n*emises for any disor- 
dei’ly or unlawful pui‘|)os(*. oi* for any otber ]mr]K)se tban 
that of a publie gai*ag(‘, and will not assign this l(‘ase or 
sub-l(‘t said premises or any ])art thereof without the writ¬ 
ten consent of tbe lessor. 

And tbe lessee agrees that be will at tbe end of bis ten¬ 
ancy suri’cnder tbe said leased premises in such substantial 
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(‘oiulition and i»:ood repair, workiiii;' order, etc., as aforesaid, 
ordinary wear and tear and loss by lire and storm excepted; 
that he will also ]>ay all cliari^es for ii‘as, electricity, and 
water used on said premises when the bills theretor 
14 become due and payable; that he will not make any 
alterations or changes in said ])r(‘mises, without writ¬ 
ten conscmt, or increase the rate of lire insurance upon the 
buildin.u: and improxamients upon said ])remises beyond an 
ordinary risk. The less(*e a.ur(‘es to make all repairs. 

It is further a,e:r(‘(‘d that ])ayment of rent shall cease if 
th(‘ j)i'emiscs shall b(‘ d(‘stroyiMl by lir(\ or be so damaged 

bv lire or anv nnavoidabh* casual!v as to make the same un- 

% • • 

inhabitable, and (‘ithm* i)a]'tv mav forthwith terminate this 
leaso bv writt(*n notice to that effect. 

Provi(h‘d always, ddiat if the rent aforesaid, or any in- 
stallnand thm’eof, shall not be paid within ten days after 
the Sana* bec'ona's dm* and payable* as aforesaid, although 
no di‘mand shall have* be‘e‘n made* for the* same; or if the 
le‘sse‘e* oi' his assigns shall fall or negle‘ct to ke‘e*p anel ])er- 
foi’in e‘ae*h anel e‘Ve‘ry of the* e*ove*nants, e*onditions anel agree- 
me*nts hei-e*in e‘ontaine‘el, and em the* part of the* lesse*e to be 
k(*pt and }H*rfoi*med, eir if the* same or any of them shall be 
lu’oken, then and in eae'h anel eve*rv such e*ase from thence 
forth anel at all time*s there*afte*r, at the* e)ption of the lessor 
or his assigns, the le*sse*e's right e)f ])osse*ssion shall there- 
U])on e*n<l anel de‘te*]-mine, anel the le*ssor or his assigns shall 
be* e'ntitle*el to the* possessie)n of said h'ase‘el premises, and to 
r(*-e*nter the same without ele*mand eef i'e*nt or ele*manel of pos- 
se*ssie)n of the* saiel ])i‘e*mises anel may forthwith |)roceeel to 
r(*cov<*r |)ossession of the saiel h*ase‘el premises by process 
of law, any neetice* to epiit oi* of inte*ntion to e*xei‘cise saiel 
ojhieui, or to r(*-e‘nt(*i’ the* same* be*ing he*]’e‘by e*xpressly 
waive‘el bv the le*sse*e* anel his assigns. 

ddie lessor rese‘i’ve*s the* right to use for pei'sonal or 
lo re*ntal purposes the* roof of said building, together 
with the stairway heading to saiel roof anel tlie small 

room on the* se*e*<»nel tlooi* through whie'h the stairwav is con- 

* • 

st ructe‘el. 

In the (*vent of such use of the roof, re*epiiring heat, by 
the* lesseir or his tenant, it is (*ove*nant(*d anel agreed between 
the ]»arties hereto that the heating ai)]iaratus in the base¬ 
ment of the building shall be managed and controlled bv the 
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lessee, Flourney Meiiefee, and the cost of operating the 
heating apparatus, ineliuling coal, wood and janitor service 
shall be borne and paid by the parties hereto in the follow¬ 
ing proportions, to-wit: the lessor, David S. TTondrick, or 
his tenant for and on his l)ehalf, sliall pay to the lessee, 
Flournoy Menefee, one-tliird of such cost; and tlie remain¬ 
ing two-thirds sliail 1)0 l)orne and ])aid by the said lessee, 
Flourney Menefoe. 

The ])arty of the first part lu'reby grants to the ])arty of 
the second ])art the o])tiou to ])urehase the said lands and 
premises at any time within a pcu iod of tive (5) years from 
the date hereof at and for the sum of One Hundred and 
Thirty-five Tliousand Dollars ($Dir),00()), which option may 
be exercised at any time during the term of this lease by 
the said party of the second juirt u]K)n giving written no¬ 
tice to the party of the first part of his intention so to do. 
In the event of the exercise of said o])tion the sale shall be 
negotiated and transacted through the agency of Morris 
Chifritz (^ompany, Inc., and in the evcud of such purchase 
and sale, the party of th(‘ first ])art authorizes and em- 
])owors the said Morris (^afritz (\)mpany, Tin*., real estate 
brokers, to condiud and close the sale of said ])romises at 
the price aforesaid, and agrees to pay the usual commission 
for making the sale. Upon the sale of said premises to 
P^lourney Monefoe, the unexjiired term of this lease 
lb shall be abrogated and d(‘t(M*min(‘d and the agencv 
of Morris Uafritz Comi)any, Inc., shall not be en¬ 
titled to anv commission for the rents covered bv the term 
• » 

so abrogated. In the event of such sale, the terms shall be 
as follows: The ])urchaser shall assume a first deed of 
trust against the said i)ro])erty or not more than Seventy 
Tliousand Dollars ($70,d00) and the balance shall be paid 
in cash, at the option of the vendor, or upon such terms as 
may be hereafter agreed upon between the said parties. 

Upon the exercise of said o])tion by the h\ssee, the parties 
hereto shall comply with th(‘ tcuans of such sale within 
thirty days from the dat(‘ of the acc(‘ptance by the lessor, 
and the lessor agre(‘s to ex(‘cut(‘ a d(‘ed of conveyance, con¬ 
veying the said property, fr(‘e and clear from any and all 
encumbrances, and to giv(‘ a good and perfe<*t title of 
record. Rents, taxes, water rent, insuraiu'o and interest on 
existing encumbrances, if any, are to be adjusted to date 
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<»1 j, 1 «}xcs nrc (o 1,,. .M(l jii>!c<| iiccnrdiic^ In (‘ciMifi- 

('dU* oi ns issued l>y the (\»||eelor (d* 'Ihixcs of 1 Im‘ Dis- 

ii(t ot ( e.nmhij. hiX;miiii:iii(»ii o| 1it!(‘, eoiiV(‘yjnieiii' 4 ‘, no- 

Tii n‘(‘ordiiio- di.n-m.s, ;,,•(» to be at the eost 

ot t K* pun-haser. K'exaMjiH* stamps mi dee,I t,^ he paid l,v 
vendor, who shall exasMile to the piiivhaser tin- usunl .special 
warranty ,h‘e,l. h, ll„‘ event of ih(‘ (‘X.nvise of said option, 
and llie eonveyanee of said j)roperty as aforesaid, the ri-ht’ 

O le said lessor to use the i-n,,f ,,,• appi-oaell llleri'lo sliall 
i>(‘ waived and ahro^ated. 

IV..vi,l,..|. houev,.,-. Il,;ii if I|„. sai,! ronf aial a|.nn.a,-li 
niv nii.l,.)- |•(•l,lal l,y ih,. sai.l |)a\i.l S. IIni.lrick, aial 
111 Ural .■vain inii-.’lias.'i-lakes |.l•op,.|■| v siil,j,.e| |„ ^ai.l iviilal 
.'I- l<•ase, ami in sii.-!i evenl lli.' i-eai f,,,- said rner 
*' shall lie pai.l In |||.' said l■'l.l|||•||l■y Menel’i'e. 

Il IS iiiiiliially ayave.l dial this lease shall hind ihe 

('.xeenliirs. ami adniinisi |•al,.|•s, of th.' r.-siieetive iiarlies 

h(‘r(‘lo. ‘ 

And il is runli.Ta'^ivd. ihal m. waiver ,,|' aiiv hivaeh .il' 
illiy e.iwiiaiil. .•niidilinii. nr a-iveimnil heivin diall ..|H•|■ale 
.•Is a waiver ,,r the e.iveiianl. e.iiidll imi. nr a-ivenieiil ilself, 
or any snhse<pient brisieh th,‘i’,‘of. 

_ 111 leslininiiy Wherenf. ihe sai.l' ,iarli..s have hereiinin 
n.irm.d Imir iiatims ami allixe.l Iheir s,.als. in ,|ii|.li,.ale. ihe 
(DIN and \(Mr (ii*st h(*reinl)(*fore written 

MKXKFKI.;. Isim | 
l>AVII) S. IIKX’OI.'K’K. IsK.M..] 

•■Tnisler.” 

IhsTincT nr ('ni.i'.Mia.i, s.v; 

T, Xelly.. (’.ihen, a Xnlary l*iihlie in and I’nr Hi.. Hislriel 
fiM nhlinhia. .I.i li.'ivl.y e,.rliry llial Daxid S. Il,.n.|ri.-I< ami ’ 

1-l..||rll.•y .\r..n..r..... |.arli.'s I., a .•.•riain .1.. .,r |e;is,. h.-ir 

"iir iliiln th.. L'dih .lay ..f .Fnly. 1-n-J, ami h..r..|., anii..Ni..| 
l-nrsnnally a|.i...ar...l h..rnr.. i,, sai.l l)istri,.|. Hi.' sai.l' 

’ ■y"' yd*'.. ^’l«'m•M.•y M..m.r..... l,..i,,u- ,„.rs.,n- 

.dl\ w.'ll kii.iwn I., in., as Ih.. i.i.rs.ins win. .'x..,.|il...l Hi., sai.l 
dned, and aekiinwl...ly...| Hi., sam.. In 1... lli.'ir ael ami d(...d 

<.iv..n iirnler my han.l ami ..llieial s.'al lids LhlHi .lav nf 
dlllv, 


XKf.LV COHFX. 

Sill dill I’liUir I) (' 


JEAN O. MEXEFEE, ADMRX., ET AT.. 


15 


18 Wasbiiii^doii, 1). C., July 2(1, 1922. 

The niidorsi.uiUMl li(‘r(‘l)y nckiiowledi^os to have rocoivod 
Iroin Flournoy Moiiot*o(‘, ])ai*ty lossoo, tlie certain notes 
iiientionod and doscril)c‘d in tlie t*oro,<!:oin<>‘ a,i;reenient. 

AMFdJKbVX SFd'KMTV AXD TKIJST 
(HIM FAXV, 

i5y ALFORD F». LF.FT, 

Trust O/jicrr. 


“ Ib.AiNTirr \s FximnT Xo. 2.” 

This siippUninnilal ai^ri'i'iiund niadc‘ this Kith day oi‘ May, 
1922), ])y and lK‘twoen David S. Hendrick, HAaistee, and 
Flonrn(‘y .Menud'oe, hotli of tln‘ Oity of Washington, in the 
Dist riot of (’olninhia. 

Witn(‘ssi‘lh, that wlunoas, David S. llondi-ick. Trustee, 
and Flournoy Mcnnd'c'i', ])arti(‘s to this a.ur(‘oinont, are the 
id(‘nti(*al ])arlios named in a (‘ortain h'aso ajjfroomont made 
hv and hcdwcum tlnmi on the 2()lh dav of Jnlv, 192(5. 

And wlioi-oas, lh(‘ said h‘aso aLircMnmmt ])rovidod in tlie 
last parai^raph on ])a,L'e one t]i(‘r(‘of that c(‘rtain thoroin- 
al*1(‘i’ des('ril)ed noli‘S, ])ro|)orly ondors(‘d, ai*‘,LCi*(‘,i?atin;uf the 
snm of Six Tlionsand D(dlai*s ($(1,000) should ho deposited 
with tlu‘ Ami*ri('an S(‘cni‘ity and Trust (knnjiany as a ,i;nar- 
anty of th(‘ faithful jxn’foi-manco of the said h*aso a.<*'roe- 
Jiumt hy the said less('(‘. 

And \vh(‘i’(‘as om* of tin* said not(*s, so do])ositod as afore¬ 
said, was foi* I'hvi* 'riionsand Dollars ($r),000.00), jiayahlo 
-n oi* before foni* (4) yeai’s aften* dal(‘, to lh(‘ order of 
Flonrm'v McmefiM*. with inl«‘i'(‘s1 at 1h(‘ rat(‘ of six p('r cent 
pm* annum, iK-iyahh* smni-annnally, and sicfiied hy the Re¬ 
treat Hons(‘ Society of Washington, Faschasniz 
19 Heviz, Fi*esid('nt, mid s(‘(*nr(Ml hy d(‘(‘d of ti*nst, con- 
V(‘yiim' part of s(inai*(‘ si'vim (7) in (leorL^c' 1h*nes- 
d(‘lFs addition to the city of AVashin.i;ton, in which trust 
Robert 11. MeXeil and J. L»‘o Kolb w(n‘(‘ nam(‘d as trns- 
t(*es, said note heiiiii’ (‘ndors(‘d hv l'don]*n(‘v Mcmefee. 

And whei'eas the second of said two ]K)t(‘s was for One 
Thousand Dollars ($l,<>()().()()) payable on or before five 
(5) years aften* date, to the oi’dei* of Floni‘ney M(*nef(*(*, with 
inter(‘st at six ])(‘i* e(‘ntnm ])ei* annum, ])ayahl(‘ semi-an- 
nnallv, sii^iu'd hv the Tietr(‘at House Sovietv of Washington, 
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Pascliasuis Ilvviz, I’rosidoiit, and scciirod by deed of trust, 
conveyiiii;- part of s(juare seven (7) in (Jeor^e Trnesdell’s 
addition to tin* eitv of Wasliini;ton, in wliieh trust Kobert 
If. M('X(‘il and J. Leo Kolb were named as trustees, said 

note beiim endorsed bv Flournev M(‘nefee. 

- • » 

And wlieieas both of said noti‘s have been ])aid in full 
and the money eovei‘ini»- the same is now on deposit with 
the American Security and 'friist (N)m])any. 

And whereas the said Flournev Mi‘nefee desires to have 
the immediate use of said fund. 

Now, therefoiH*, the })reniises considered and in further 
consideration of the mutual covenants and promises here¬ 
inafter made, it has been agreed by and lu‘tween the par¬ 
ties as follows: That the said fund derived bv the Ameri- 
can Security and Trust ('ompany from the ])ayment of the 
said two notes shall be dis))ursi*d as follows: That Two 
Thousand Dollars ($-,()()().()()) of the said sum shall be paid 
unto David S. Hendrick, trustei*, who shall thereupon give 
Flonrney Menefi‘e a full r(‘ci‘i))t foi* the last two months’ 
rent of the ]>eriod covered by the said lease*; that the bal¬ 
ance of said fund (h‘i‘ived fi’om tin* ])aym(‘nt of the said 
two notes shall be paid unto the said Flonrney Mene- 
20 fee ut)on the d(‘])osit by him with the said American 
Security and Tiaist Fompany of shares of stock of 
the Amei'ican Ti*h‘])hon(‘ and Telegraph Company to the 
])ar value of Four Thousand Dollars ($4,000), which said 
shares of stex'k shall be* he'lel and i(‘taineel 1)V the* American 
Security-iinel Trust (Vempany in lie*n eef the saiel two ne)tes, 
which have be‘e*n paiel as hcre‘inbefe)re stated, anel as a 
guaranty of the faithful ])erfe)rmance e)f the rental con¬ 
tract of the 2()th elav e)!* dnlv, 1022, anel under all the terms 
and conelitie)ns set e)nt the‘rein for the retontie)n of the said 
two notes, which have been ])aid anel satisfied. 

It is unelersteeoel anel agree‘d by anel between the parties 
hereto, and in further ce)nside‘ratie)n e)f the mutual cove¬ 
nants anel preunise's he‘re*inbefore and hereinafter made, 
anel of the payme‘nt e)f the afe)resaiel sum of two thousand 
dollars ($2,000) by the Amerie*an Se*e‘nrity and Trust Com¬ 
pany te) the saiel Daviel S. 1 Ie‘neli‘ick, trustee, representing 
payment of the last two me)nths’ rent e)f the ])eriod covered 
by the saiel le‘ase, that the* saiel Flonrney Menefee shall 
hereafter have the privilege e)f contracting direct with the 
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Polomac Electric Power C()]n])aiiy with respect to current 
consumed by the said Flonrney Menefee in conducting his 
garage ])nsiness upon the j)remises covered by the lease in 
question, securing -all benefits, advantages, or possible re¬ 
ductions in ])ower rates; that the said David S. Hendrick, 
trustee, shall also, as a further consideration, guarantee 
the jiayment of the account of Fourney Menefee with the 
Potomac Electric Power Company, so that no deposit will 
be required of the said Flonrney ^lenefee by the said Po¬ 
tomac Electric Power Conqiany, which arrangement is to 
be a])proved and confirmed by letter to the said Flour- 
ney Menefee from the said Potomac Electric Power Com¬ 
pany. 

21 It is further understood and agreed by and between 

the parties hereto that, in the event of a breach of 
the said lease agreement of July 2(5, 11)22, the said Two 
Thousand Dollars ($2,()()()) paid unto the said David S. 
Hendrick, trustee, under and by virtue of this supplemental 
agreement and provided h(‘ri*in to be credited as a pay¬ 
ment of the rental charge for the final two months of the 
term covered by th(‘ said l(‘ase agreement, shall be subject 
to all the terms and conditions set out in the said lease 
agreement with res])ect to the hereinbefore described two 
notes, which have been ])aid and satisfied, and shall be 
forfeited, because of any such lireach, unto the said David 
8. Hendrick, trustee, together with the substituted shares 
of stock of the Anuu-ican Tehqihone and Telegi’apli Com- 
jiany. 

It is understood by and betweim the ])arties hereto that 
the lease agreement of the 2r)lh day of July, 1922, by and 
between the said parties, shall remain in full force and 
effect with the singh* modification, as herein set forth, with 
respect to the substitution of American Telephone and 
Telegra])h Company stock to the par value of Four Thou¬ 
sand Dollars (il^4,0()0) for the two secured notes described 
in the said agreement of tlu' 2()th day of July, 1922, and 
which have been i)aid, and the proviso that in the event 
of a breach of the said lease agreement the Two Thousand 
Dollars paid unto the said David 8. Hendrick, trustee, by 
virtue of this agreement and credited as rent shall likewise 
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be treat(‘(l as security for llie faillifiil performance of tlie 
said lease agreement and shall he forfeited unto the said 
David S. Hendrick, trustee, tog(‘th(‘r with the shares of 
stock of the American Telephom* and 'rdegrapli C'om))any 
nnder tin* ttnans and ('onditions of the lease agree- 
22 meiit of July 20, 1J22, as pertaining to the herein¬ 
before described two notes, which have been paid 
and satisfied. 

In witness whereof, the pai‘tic‘s her(‘to have hereunto set 
their liands and seals this Kith day of Mav, 192J. 

DAVID S. HKXDHKJk, [skm..] 

T rust CO. 

FJ J)i:b’Xi:V M FXFFF.F. [seal.] 


DiSTKICT of CoLl'MlUA, S5; 

I, J. Eliot Moi’an, a notai'y public in and for thi‘ District 
of Columbia, d(» heri‘bv certify that David S. lIcMidrick and 
Flournoy Venef(*(‘, pai ties to a c(‘rlaiu supphaiuMital agree¬ 
ment, bearing datt‘ on th(‘ Kith day of May, 1!)2.‘>, and her(‘to 
annexed, pei'sonally a])])eared befoi'e me in said District, 
the said David S. lleiidi'ick and Flounu'v Mcnu^fei', b(‘ing 
personally well known ti) nu* as tin* ])(‘i‘sons who executed 
the said agreenuait, and acknowledged tht‘ sanu‘ to b(‘ their 
act and deed. 

(liven undi‘r my haml and otficial s(‘al this Kith day of 

May, 192J. 


Washington, D. (\, May 2r)th, 192J. 

The undersigned luu’ebv acknowledg(‘ to have* r(‘C(‘ived 
from Flourney M(‘nef(‘(‘, ])arty to a C(‘rtain h*as(‘, shares of 
stock of the* Anu*rican 'felejhiom* and 'felegi‘a])h Fom))any 
of the par value* of Four 'fhousand Dollars ($4,()()()) as men- 
tioneel anel ele*scribe*d by the* attacheel su])})lemental agree¬ 
ment. 

AMElM(h\X SFJTMMTV AXD TKT^ST 
COMPAXY, 
p»y p. Av. irorsTox, 

J.s>7. T. (). 
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Plaintiff’s PxniBiT No. 3. 
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This Font Fact, made this lirst day of December, A. D. 
1D24, by and bet\v(‘en David S. Hendrick, trustee, party of 
the lirst ])art, Flonrney Menefee, ])arty of the second part, 
and the Ontario (Jarai»i‘, Inc., party of the third part, all 
of the Oity of \Vashin‘;ton, District of (k)lnml)ia, 

Witm'sseth: wlun'eas, the parties of the tirst and second 
parts Iiave Inn’idofore execiit(‘d an ai*reement and a sup¬ 
plemental a^riTunent, dated, respectively, July 26, A. D., 
1D22, and May Iti, A. 1). 1D23, l(‘asini>- the premises therein 
described to party of th(‘ second part, n])on the terms and 
conditions in said h'ases more sjiecitically set forth; and, 
WluM’eas, the party of the second part desires to assign, 
transfm- and set over all of his right, title and interest in 
and to said contracts of lease to the party of the third part, 
with the written consent and aiiproval of the party of the 
lirst jiarl, as evidenced by his signature. 

Now, th(‘refore, tin* parties hereto agree as follows: 

1. The party of the second part, for and in considera¬ 
tion of the sum of One Dollar ($1) to him in hand paid by 
the party of tlu‘ third part, h(‘rein and hereby assigns to 
the party of the third ])ai't all his right, title and interest 
in and to the aforc'said leases, dated, respectively, July 
26, A. 1). 11)22, and May 16, A. D. P)23. 

2. The jiarty of th(‘ thii’d part herein and hereby ac¬ 
cepts tin* assignnnmt ridVrred to in Paragraph (1) hereof, 
subject to all tin* t(‘rms and conditions set forth in said 
agiveimnits of l(‘as(‘, dated, r(‘spcctively, July 26, A. D. 

1622, and May Hi, A. 1). 1923. 

24 3. Th(‘ party of the lirst ])arl hei-ein and hereby 

consents to the assignmemt by the party of the second 
part to the party of th(‘ third i)art, as set forth in Para¬ 
graph One (1) h(‘reof, and also acknowledges the receipt 
of the sum of 'Fwo Thousand Dollai's ($2,000) heretofore 
paid by pai'ty of the si'cond part to him as ^‘party of the 
tirst pai’t” nnd(‘r and by virtue of the terms of the supple- 
nuMital agiTHumnit of May 16, A. D. 1923, by and between 
party of the tirst part and party of the second part hereto, 
(*r(‘dited as therein i-ecited as payment of the rental chargs 
for the final two (2) months of the term covered by said 
supplemental agreeimmt of ^lay 16, A. D. 1923. 
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4. Tile parly ot* the seeoiul pari herein and liere])y rati¬ 
fies and re-afhiTns all the ohlio-ations imposed upon him 
under and by virtue of the terms of the aforesaid contracts, 
dated, respectively, July 20, A. I). 1922, and May 10, A. D. 
1922, and herein and hereby guarantees the performance of 
this ai»reement and each and all of the terms hereof by the 
])arty of the third part. 

Witness our hands and seals, in ti‘iplicat(‘, this first day 
of December, A. D. 1924; 

(Si^nied) DAVID S. IIKXDKKT':, [seal.] 

Trustee. 

FLOUKWKV MKXKFFF. [seal.] 

‘‘ OXTAKIO (iAHADF, 1X0., 

Bv FKAXK S. SMITH. 


For value received and in consideration of the execution 
of the foiT\i;()inu: assii»nment by David S. Hendrick, Trustee, 
we herein and lu*reby ,unarant(*(‘ the pm'foianance of all the 
t(‘rms and conditions of said conti’act of lease of July 
22 20, 1922, by the Ontario (Jaraiii*, Inc., assi!;ne(‘ thereof 

nnd(‘r this contract, and also a.urc'c that the ])ledj»:e 
(»f Annu'ican 4\‘l(‘phon(‘ 'feli'eraph stock with the Ameri¬ 
can Security and Trust Oonpiany, as collat(‘ral security for 
the ])erformanc(‘ of the terms and aLireenunits in said lease 
by th(‘ lesse(‘ to be observed and ])erformed, shall stand and 
remain as security for the pcu'formance thereof by the said 
Ontario Harare, Inc., with lik(‘ effect as thou,i»h said lease 
had not Ixmmi assiiriu'd, and the said American Security and 
Trust Fom]>any is heivby din*ct(‘d to hold said stock upon 
the additional trust in this airi’cement set forth, and that a 
duplicate hereof sinned by us shall be delivered to said 
American Secui’ity and Trust (^ompany. Witness our hands 
and seals this first dav of D(*c(‘mb(‘r, A. D. 1924, in triplicate. 
(Sinned) 'fT.OFRXF.Y MFXFFFF. [seal.] 

FRAXK S. SMITH. [seal.] 
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“ Plaintiee's ExiiiBrr No. 4.” 

(Letterliead of American Security and Trust Company.) 

In re Excroiv 510. 

TSH-M. 

E. Hilton Jackson, Escp, 

Attorney-at-Law, 

1 n su ra nce I > u i 1 d i n tc, 

Washington, t). C. 

Dear Sir : 

We beg to acknowledge recei])t of your letter of the 
lOtli instant enclosing contract dated December 1, 1924, 
between David S. Hendrick, Elonrney Henefee and 
26 the Ontario Garage, Incorjiorated. 

Inasmuch as Mr. Menefee has assigned all of his 
rights to the Ontario (laragcs 1 iK'orpoi’ated, we feel that 
before undertaking to act nndiu’ this agreement we should 
have a letter fi’om Mr. Mmiefee slating that upon the fultill- 
ment of all the covenants of the lease, the stock is to be 
turned over to the Ontario Garage, Incorpoi’ated, or if it is 
instead to l)e turiu'd over to Mr. Men(‘f(‘e we should have 
a letter from the Ontario Garage, Incorporated, to that 
effect. It might be better to have a joint letter from both 
of them stating to whom we are to return the stock at the 
end of the lease in case of full compliance with all of the 
covenants. 

We will, thei’efoi’e, appreciate your obtaining the afore¬ 
mentioned letters or Icttiu* for us to enable us to be in a 
position to act under tlu‘ agreement. 

Yours verv trulv, 

(Signed) ^ T. STAXLEY llOLLAXD, 

Assistant Trust Officer. 

“Plaixtiee's ITxhiiut No. 5.” 


This memorandum, mad(‘ this U)th day of December, 
1924, of agreement betwecni Elouiniey Menefee and Frank 
S. Smith, dated October 25th, 1924; 

Witnesseth: That Frank S. Smith has agreed to hold 
Flourney Menefee harmless in every regard whatsoever in 
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t to (lio lea.sc* ol iIk* tiaraiic lii'rololni*(‘ iiiado 

loin )€i\i({ S. II(Mi(lri(*k, 1 'imisU‘(‘, to l^doni’iiov Moiudoc*, 
rvnniWynssi^unl tn il,,. Oularic (lara-c, Inr.’, and that 
iMank S. Sniilli lias a^i-crd that nii or hoforc tlio 
Ion ot said lcas(‘ Ik* will obtain tin* r(‘ 1 nrn 
to nonrncy McndVc* ol* the American Telephone cV: 
i*le-raj)h stock dejiosited with tin* AnK‘rican Security and 

1 nist ( oinpany as collateral Security for the pei-rorinaiK'c 
ol said l(*asc*. 

vuAXK s. sMrrii. 

Ih.Aixrn'E\s Exiiiinr Xo. (I. 

Ii<‘ttei-head of K. IJilton .Jackson. 


1 . . April L’o, 1!L7. 

oolin L(*wis Smith, l^]s(|., 

Soiilh(*rn Ihiildini^, 

Washinirtoii, I). C. 

Dear Sir; 

On iK-h.-ilr .,r my ,.|i,.nl. Dr. !•'. .M,.m.|-,T. I nni wrilin- |„ 
f.-iy llml Im is |M•.■|l:ll•.■(l In |,l:irc ;il yoiir iinincdijiln (lis|.'o.snl 
Jill nrilcr nil III,. .\iii,.ri,-;iii Snriiriiy mill Tnisl Cniiipmiv Ili- 
iv.-tiii.- smil Ini.si cnmiimiy in .s,.|| Inrlliwii 1 , sn mi,,.), nj' n,,. 
yiliTirmi 'l^•l,■|.llnll,. mill '|■|•l..!;•|•,■ll.|| s|n,.|; ||,,|,| |,y j, 

I.■|l(•|•;ll In uiiarmilci. Ilm |ll■l•^n^Ill.•lll(•,• n|' |||,. |,.;,sc ln.Uv,.,.|i 
yniirrln.iii. |);,\ i,| S. Ilniiilrick. mi.i Dr. .Mriinr,.,. ns nmv l„. 

iK'.vs.snrv tn pay llm smii nf .... ilnllars. ilm s'mii,. 

ilim and d,.|iiaiidal,l,. nvcn dale licrnwilli I’nr rciil on 
(III. Oiiiarin (iaray,., niidin.y .May 14, l;i-J7. iiirliisivn. 

Kindly Ini inn In-nn an ininindiain rnply p, tlm I'nmirnin- 
^^'^y truly yonrs, 

KIl/.r'’"''' Iv llll/l'o.V .l.\CKS(i.\. 

I’.S |>. S.—(irnniirsn, ynii will iiii,|nrsiaiid llial llm I'nm- 

yniiiy^ order nf .sain caiinnl linnnnin nlVnclivn iiiili'.ss 
yon ,|nin willi Dr. .Mniinl'nn ill dirnnliny llm .sain n|' |lm sinnk 
lor tin* })nrposcs indicated. 
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Plainttff's Kxiiir.1T Xo. 7. 
Li'ltiM’lirnd of Jolni Ijowis Sniitli. 


A])ril 20, 1927. 

K. Hilton .lac'ksoii, Ks(j., 

907 l.")tli St root, X. W., 

Wnsliiiigtoii, 1). (\ 

Dkae Sir: 

\"oiir l(‘t1(‘r of tills date' on l)(‘lialf of your cliont, Dr. 
M(‘iU‘f(‘(‘, just r(*(‘(‘ivod. I am (‘om])t‘llod to adviso you tliat, 
as I liavo l)(‘foro (‘xplaiiK'd, our cliont, David S. Hendrick, 
TiTist(‘e, contract(‘d with Dr. Menefee for the ])rotectioii of 
the covenants of the lease by the Deposit of certain col¬ 
lateral. Vonr ])ro])osition is not in accordance with the 
tcuans of the contract, and unless the rent, whiidi was due on 
April l.'ith, is paitl at once, W(‘ will he com])elh‘d to proceed 
und(‘r th(‘ tmans of the h‘as(‘ and su])plemental ai*reement. 

I further di'siiT* to call voiir attention to the fact that 
your proposition as made* in your letter of the 2.')th instant, 
is not in accordance' with your state'nieiit made to me on 
Saturday, April 2.‘’)rd, wIk'u 1 a.iirc'c'd to acci'pt the checks 
in s(‘tllenu*nt of tin* re'iit due .March 15th. 

V(‘rv triilv vours, 

(Si,-lied) ‘ ‘ dOlfX LKWIS S.MITII. 

dLS-(k 


2!) 


Mitf 'xm for !ujunction. 

Kill'd Ajiril 2(1, 1927. 


Xow ('omi's the plaintilV, throii.-h his attorney, K. Hilton 
Jackson, and movi's tlu' Koiirt to pass an order enjolnin- 
tin* .Vnii'i'ican Si'curity cV: Trust (Company from d(*liverin,<^ 
and David S, Hi'iidrick, Trnsti'i*, from rec(*ivin- tin* forty 
(4t)) share's of stock of tin* American Teh*])hon(* ifc 9\*le- 
,-raph (Vnnpaiiy, pi'iidin- tin* lu'arin,- (>1* this caiisi* on its 
merits. 

K. HTLTOX JACKSOX, 

At tonic If for Plaint iff. 
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To Amoricaii StH'iirily k Trust C\)m])nn>% lotli & Pa. Avo., 
X. W., and David S. llfMulrick, Trustei*, 1012 Fourteenth 
St., X^. W.: 

Take notiet' lliat the at‘oreiruin,u: mot ion lias been ealen- 
dared for lioariiiir on Friday, A]»ril 20, 1027, at 10 A. M., 
or as soon thereafter as (‘onnsel may he heard in F(\uity 
Court No. 1. 

E. IIILTOX JACKSON, 

Aft(tnieif for Plaintiff, 

Separate Answer and Pross-bill of Defendant David S. 

Hendrick. 

Filed Mav 4, 1027. 


The si*|)ai*ate ans\v(‘r, in th(‘ iiatnn‘ of a eross-hill, of the 
defendant David S. Hendrick, Trusti*e, res])ectfully shows 
to this Honorable Court as follows: 

(1, 2 tV: 2.) He admits tin* alh‘,nations of Parai;Taph- 
30 one, two and three* of the Hill of C^omplaint tiled 
herein. 

(4) This (h‘f(‘iidant admits tin* alh'n'ations of Parai;ra})h 
four of the Dill of Complaint tiled h(‘r(*in, but avers that the 
said ai^reement of July 20, 1022 was chanu:ed or modified 
onlv to the ext(‘nt of the* substitution of the collateral, the 
ai^reement of May lb, l!t22) specilically providing:: that the 
collateral was di'posited “as a .n*uaranty of the faithful per¬ 
formance of the rental contract of the 2bth day of July, 
1022, and und(‘r all tin* tei'ins and conditions set out therein 
for the retention of the two note's which have bec'ii satis¬ 
fied,” and flirth(*r provided that the said aii:reement of July 
2b, 1022 shall ri'main in full force and elfec't with the siiii^le 
modification with respect to the substitution of the Ameri¬ 
can Tele])hone eS: Ti'h'iira])!! Company stock and the pay¬ 
ment of two thousand (jf2,n0()) dollars, to be treated as se¬ 
curity for the faithful performauci* of the lease agreement. 

(5) This defendant admits tlu* alh'gations contained in 
Paragraph five of the said Dill of Complaint, but avers that 
the said assignment and guarantee of the ])laintitT and 
Frank S. Smith siiecitically provided that the said collateral 
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slioiikl l)e liolcl subject to all of the terms and conditions of 
tlie original lease of July 2G, 1922, and the supplemental 
ai^reement of May Id, 1923. 

(d) This defendant is unable to admit or deny the allega¬ 
tions of Paragraph Six of the bill of com])laint herein tiled, 
he having no knowledge of the correspondence between the 
American Security & Trust Company and K. Tlilton Jack- 
son, attorney for the plaintiff, l)ut attention is called to the 
fact that the authority in writing given bv the Ontario 
Oarage, lncorporat(‘d, and the* ))laintiff to the defendant the 
American Security and Trust Company is not filed 
31 as an exhi])it to the Pill of Complaint filed herein. 

(7) This def(Midaiit admits the re(‘(‘i))t of th(‘ two 
thousand (.+2,()()()) dollai’s as set forth in the agreement of 
May Id, 1923 and the assignment of December 1, 1924, Imt 
avers that the said (‘haiige and substitution of th(‘ collateral 
was made at the ex]:)ress rcMpiest and for the benefit of the 
l)laiiitiff herein. 

This defendant avers that h(‘ has no knowledge of the 
transactions or agreements between the plaintiff and the 
said Ontario Garage, Incorporated, therefore he neither 
admits nor denies the same. 

(8) This defendant can neither admit nor (hniy the alle¬ 
gations contained in Paragra]Ji eight of the said Pill of 
Comj)laint, said transactions b(‘ing between Frank S. Smith 
and the ])laintiff without the knowledge of this defendant; 
])ut he avers that the said transactions, he is advised and 
believes, have no bearing u])on the I’ights of the ])laintiff 
and this defendant under the lease and the su])])lemental 
agreement set foilh in the said Pill of (V)m])laint. 

(9) This defendant admits that the lease of July 2(1, 1922 
was assigned to the Ontario Garage, lncor])orated, and that 
at the recpiest of the said ])laintiff this defendant gave his 
written consent thereto, in accordance with the terms of the 
said lease; this defendant avers that the said lease, by its 
terms, will ex])ire on the loth day of September, 1927; that 
there is now overdue on account of the said lease the sum 
of on(‘ thousand ($1,000) dollars, which was due and pay- 
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able on April 15, 1927, but he (leiii(‘s that all of the oblii^a- 
tions of the ])laintirf and the Ontario Garaiife, In- 
02 eorpoiated, will t(‘i'niinat(‘ on the said loth day of 
S(‘pt(‘inber, 11)27, but on the eontrary, he avers that 
the said parti(‘s are ()])lii»ated to i>ay, niuh*r the terms of the 
said I(‘as(*, tlie sum of three thousand ($.‘1,000) dollars for 
the unexpired term and to vacate tin* ])remisos on the said 
date, and to surreiuh*!’ tin* same to the lessor, this defend¬ 
ant, on the said 1.5th day of Se])tember, 1027, in such sub¬ 
stantial condition and nood re])air, working: order, etc., 
ordinaiy w(*ar and tear and loss by tire and storm excei)ted, 
and to pay all of the ehaiyes l‘oi* L*as, i‘lectricity and water 
used on the said pi’einises wh(‘n the ])ills become due and 
payable; and that the said lessee ai;reed to make all re¬ 
pairs. This d(‘fendant further avei’s tliat at the time of 
the assii»iiuu‘nt of the said base and the substitution of the 
collatei-al he, at the ri'ipiest of tin* ])laintit‘f and the Ontario 
(iara.u'e, Incorporat(‘d, uuaranti‘(*<t tin* paynu*nt of the bills 
of tin* said Ontai’io (larai::!*, lncori)orated, for electricity, 
and tliat In* is oblinati*d uinU*r tin* said guaranty; defendant 
further av(‘rs that the sum of two thousand ($2,()()()) dollars 
held by him, as well as the capital stock of the American 
Tele])hone ‘rt*h*i;rai)h Oompany, is not at this time suf- 
ticient to pi'otect tin* said d(*fi‘ndant from the dama,i;e which 
may In* incui“red from thi* failun* of tin* plaintiff and his 
assinin*(*, tin* Ontario (Sara^^c*. lncorporati*d, to ])erform and 
fultill the covenants of tin* said ai 4 r(*enn*nt of July 2(), 1922; 
this deft*ndant furthc*r av(‘rs that In* has made an insi)ec- 
tion of the premist*s which am* now occupied by Kal])h P. 
l>ai*nard, ('lainiin^' to In* an assignee of tlie Ontario Garage, 
lncor])orated, and linds that contrary to the provisions of 
the said lease agr(‘enn*nt. plaintiff and his assignee have 
failed and negh‘cti*d to ki*(*p tin* said ])r(.*mises in jiroper 
m*pair, and the said parti(*s or either of them have 
33 damaged and injum*«l the said premises to such an 
extent that it would reipiii’e tin* ex])einliture of sev¬ 
eral thousands of dollars to ])lace them in the proper condi¬ 
tion of iT*])air, as ])rovided in the said lease agreement; 
certain items of damage to which the attention of the Court 
is directed are as follows: 

(1) 29 Window lights broken out. 

(2) Glass out of two doors, boarded up with sticks. 
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(3) 4 Toilet bowls broken. 

(4) Toilet door ruined. 

(5) Door going out to roof ruined. 

(G) 3 Large main entranee doors i)raetically ruined; 
these doors were installed at an a])proximate cost of $300 
each. 

(7) Heating plant practically useless until thoroughly 
ov^erhauled. 

(8) Dooms prepared for oHices being used for junk and 
oil storage will have to l)e relinished before they can be 
used as offices. 

(9) Part of 2nd floor rented out as shop. 

(10) Steel sash rusting because of lack of i)aint. 

This defendant further avers that upon information and 
belief, said Ontario Garage, Incorporated, is an insolvent 
corporation and that it is not only unable to meet its cur¬ 
rent and present obligations, but that it will be unable to 
comply with the terms of the said lease and surrender the 
premises in good order in accordance with the terms thereof. 

(10) This defendant adniiis that the said Ontario Garage, 
Incorporated, made an alleged assignment for the benefit of 
creditors on the 19th day of April, 1927, to Dalpli P. Bar¬ 
nard as assignee; that the said Ka4)li P. Barnard has taken 
possession of the said i)remises iiiKhu* the said attempted 

assignment of the lease; this defendant further avers 
34 that the said attempted assignment is contrary to and 
in direct violation of the terms of the said lease and 
he is advised and lu'lieves and tli(‘refor(‘ av(‘rs that the said 
assignment is a breach of the covenant of the said lease 
prohibiting its assignment without the written consent of 
this defendant, the lessor. 

(11) This defendant denies that he at any time has been 
harsh in his demands upon the Ontario Garage, Incor¬ 
porated, or Frank S. Smith, but avers that on the contrary 
he has been extremely lenient with the said Ontario Garage, 
Incorporated and Frank S. Smith, th(‘y having been almost 
constantly in arrears for the rent of the said premises, said 
rent not having been paid during the whole occupancy of 
the said Ontario Garage, Incorporated, at the times speci¬ 
fied ill the said lease agreement, and in some instances it 
being more than one month in arrears at a time. This de¬ 
fendant further avers that he has been compelled to em- 
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ploy attorneys to collect the said nnit on several occasions, 
and that he has been put to a great deal of trouble and ex¬ 
pense in connection therewith. 

(12) This defendant admits that the ])laintiff, through 
his attornev, addressed a communication to the attornev for 
this defendant, that his attorney re])lied as set forth in the 
exhibits to the Mill of Complaint; but avers that the said 
olTer was not made in accordance with the terms of the con¬ 
tract of lease or the su])plemental agreement; nor was it in 
accordance with the statement of the attorney for the plain¬ 
tiff that the rent due on the loth day of A})ril, 1927, would 
be i)aid on the 25th day of April, 1927. This defendant 
further avers that he and his attorney, in an effort to com¬ 
promise the matter, advised the said attorney for the plain- 

tilf that he would make anv reasonable arrangement 
35 for the protection of the lease and j)remises in (pies- 
tion, provided that the plaintiff would pay or in- 
(hmiiiify tin* said defmidant for the* costs and expenses for 
counsel which had been incurred because of the default of 
the plaintiff and his assignee; but that the attorney for the 
l)laintiff rejected such pro})osition and refused to jiay the 
said expense. 

(13) This d(‘f(‘ndant admits that tlu‘ alleged assignee of 
the Ontario (larage, Incorporateil, l\ali)h \\ Ilarnard, has 
taken possession of the premises and is (‘luleavoring to con¬ 
duct the said business as a going concern, but a.vers that 
the atfairs of th(‘ said corporation are so involved and its 
assets and business in such confusion that the said business 
can not lx* ('onductixl at a prolit, and tin* (‘ovemants of the 
lease be fully performed. 

(14) This defimdant, having no knowledge of the facts, 
can neither admit nor deny the allegations in Paragraph 14 
of the Bill of Complaint. 

(15) This defendant denies that the ability of the On¬ 
tario Oarage, Incorporated to discharge its obligations is 
incri‘asing, and says that on the contrary there is no evi¬ 
dence on which to base such an allegation. 

Defendant further avers that it would not be ineipiitable, 
hai'sh, oi' contrary to good conseienc(‘ to comply with the 
provisions of the contract originally entered into between 
the plaintiff for the lease of the said premises; but avers 
that the said collateral was placed in escrow to iirotect the 
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said defendant from tlie very conditions regarding the 
tenancy in question which now exist. 

(16) This defendant denies that the plaintiff tenders 
himself as being ready and willing to carry out the terms 

of his undertaking with respect to the collateral, th: 
36 said collateral haying been (le])osited to guaranty the 
performance of all of the coyenants of the said agree¬ 
ments, and not merely for the guaranty of i)ayment of rent. 
This defendant ayers that as the owner of the said premises 
he will suffer irreparable injury if the said collateral de- 
l)Osited under the terms of the said agreement as licpiidated 
damages is not by this Honorable C\)urt ordered to be 
turned oyer to the said defendant. 

(17) This defendant denies that he has made demand on 
the American Security c'c Trust Company for the st()ck of 
the American Telei)hone tV: T('legra])h (\)mpany for this de¬ 
fault, but is adyis(‘d and ther(‘fore aytu’s that lu' is entitled 
to demand that the said (h'feiulant .\merican Secui’ity 
Trust Company tuiai oy(*r to him tin' said stock as liipiidated 
damages in accordance with tin* terms of the said agree¬ 
ments. 

Wherefore, the ])i*emises ('onsideiXMl this defendant ])rays: 

(1) That the defendant Amci’ican Security cV: Trust Co., 
Trustee, be* or(h‘ri‘d by this Honorable (V)urt to transfen* and 
deliy(‘r tlu‘ said stock of the AnnuMcan Tc‘h‘phone (fc T(‘le- 
graph Company to th(‘ (h'bnidant Dayid S. Ibnidi'ick, Trus- 
t(*e, as rninidated (lamag(‘s, in a('cor(lance with th(‘ terms 
of the said contract. 

(2) For such other and fni*!hei* redief as to the (\)urt may 
se(‘ni jnst and proper, and the exigmicies h(‘r(‘of may re¬ 
quire. 

DAVID S. HFXDIHCdv. 

JAS. K. POLK, 

JXO. LFAVIS SMITH, 

Attonii'ifs far Di'foffhinf, David S. Jl end rick. 


3)7 DisTincT OF Columbia, ss: 

David S. Hendrick, being (ii*st duly sworn, d(*poses and 
says that he has read the foregoing Answm- and Cross- 
Hill by him subscribed and knows the contents ther(‘of; that 
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the matters aiul tliiii<*’s tlier(‘in (•.)iitaine(l are true to the 
best of Ills knowledge and belief. 


DAVID S. IIF.XDHICK. 


Subscribed and sworn to before me this *Jd dav of May, 
A. D. 

[notarial SEAL.) Al.FDFJ) F. r,FXXFTT, 

Xatanf Public, I). (\ 


Ansiccr of Palpb P. PariKird In ('rttss-hill of David S. 

II end rick. 


Filed May ‘Jo, lhJ7. 


* 


For answ(‘r 1o tlK‘ ei’oss-bill of David S. llmidriek, Trus¬ 
tee, this defendant, IJalph l\ Darnard, Assigiu‘e of tlie On¬ 
tario Oarage, Ine., answering so mneh lh(‘r(‘of as is ma¬ 
terial states as follows: 

1-8. Answei’ing j>aragra])hs om‘ to c‘ight, botli inclusive, 

of the cross-bill this defendant savs that he has no knowl- 

* 

edge coiU'erning the all»‘galions of said paragraphs and can 
tinu'efore neitlnn* admit nor dmiv the same. 

Answ(‘ring the ninth paragra])h of tin* ei‘oss-bill eon- 
<*erninglhe allegation that said David S. Hendrick, Trustee, 
made an insp(‘clion of the piManisc's which ar(* now occupied 
by b’alph D. Harnard, claindng to be assign(‘e of the Ontario 
Oai'ae’i*, Inc. and foninl that c«nitrary to the provi- 
.*18 si(‘ns of the said lea.-'C aureeineiit, ))laintilT and his 
assignee liavi* faih*d and neglect(,*d to kei‘p the said 
premises in pro])i‘r r(‘])air, and the said partii‘s or (*ither 
of thi'in hav(‘ damag(‘d and injured the said premises to 
such an extent that it would r(‘(iuire the expenditure of 
s(‘V(‘]-al thousands of dollars to ])lac(* them in tin* proper 
condition of rc'pair, a< jii’ovided in tin* said h*as(* agre(*ment, 
this d(*f(‘n<tant says that tin* damag(*s mentioned in said 
cross-bill ar(* wholly (*rroneous; that this assignei* ainl his 
emplo\T*i‘s have not damaged the said ])roperty at all, but 
on tin* contrary this assigin*e has had n(*w lights placed in 
the windows and doors: In* denies that tin* doors to the 
main entrance and the door going out to the roof are ruined; 
lie denies that the heating plant is ]n-actically useless until 
thoroughly overhauled; he denies that rooms prepared for 
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ofTioos are used for jinik and oil storaii:e; he admits 

that ])art of the second floor is beiii^ rented out to two 
mechanics as an adjunct to the i*araiie business and he de¬ 
nies that the steel sash is rnstinu* Ix'canse of lack of paint. 

This defendant admits that the Ontario (Jaraji.e, Inc. is 
insolve!it, to the best of his knowledi>:e; that he duly quali¬ 
fied as assi,<;n(‘(* of tlu‘ Ontario (iai*a.u'(\ luc. on the 2‘Jnd day 
of April, 1927 and has siiua* been o])eratin.n' said ])ro])erty 
as a .ii'ara.^e, hnt denies that it will not he able to comply 
with th(‘ terms of said lease and snrrtmder the ])remises ac- 
cordin.<>: to the terms tluu-eof. 

This def(‘ndant further stat(‘s that most of the repairs 
and damai»’es listed in said (‘ross-hill are for ordinary wear 
and tear of ])roperty of this chara(‘tei‘, especially the alle- 
i*ation as to the heat in,ii: plant. 

10. Answei'in.u’ th(‘ t<‘ntli paraui*aph of said cross-hill, this 
defendaid admits tlnit th(‘ Ontario Oara.i^e, Inc. made 
39 an assiunnuMit for tin* Ixnnhit of crc'ditors to this de¬ 
fendant and h(‘ (pialifi(‘d on tli(‘ 22nd day of Ay)ril, 
1927, in the Sn])r(mu‘ (Vmrt of th(‘ I)istri(*t of Colnnd;)ia, 
by filin.u’an nndertakinii: in tlu' sum of Ki^iht thousand dol¬ 
lars (i}i8,000.0n). This (hd'cmdant deni(‘s that said attempted 
asin’nment is contrai*v to and in dircM't violation of the ti‘rms 
of the said lease and denies that tin* said assi,<>-nment is a 
breach of the covcmant of tin' said h‘ase prohil)itin,i>’ its as¬ 
signment without the written consent of the defendant, the 
lessor, hnt on the contrary avei’s that said lease was part 
of the assets of the said Ontai'io (ia]'a.i*(‘, Im*. and by virtue 
of the assi.unnumt it cam(‘ into the hands of this defendant, 
assi.u:n(*e, without any dirc^ct assi,<j:nment of the lease. 

11 & 12. Answei'in.e: tln^ (‘lexamth and twelfth para,£»Taphs 
of the cross-bill, this d(‘f(‘ndant says that he has no knowl- 
edu*e coiuan’iiiim' th(‘ sann* and can thei‘efor(‘ neitlun* admit 


noi* deny the same. 

13. AnswcM-in^r the thirt(‘(*nth ])ara,i»ra])h of said cross¬ 
bill, this defendant says that he is conduct in,u* said ,u:arai^(‘ 
business as a .i;oini»- (*oncern, as alle,i»’(‘d th(‘rein, but is un¬ 
able to state at the present time wlnhliei* this defendant 
can operate said business at a ])rotit; that at the time he 
took the business over it was bein,i>: conducted at a loss;, 
that this defendant has reduced (‘X])enses and it is the 
hope and expectation of this defendant that the l)usiness 
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can l>e operated at a ])rofit; lliat llie defendant David S. 
Hendrick, Trustee, will suffer no loss from said operation 
l)v this defendant. 

14-ir)-ir) & 17. Answ(‘i‘ini*’ the fourteenth, fifteenth, six¬ 
teenth and seventi‘(‘nth parairraphs of the cross-bill, this 
defendant savs h(‘ has no knowledue of the allegations 
40 contained therein and can therefore neither admit 
nor deny the same. 

And having: fullv answered, etc. 

KALPII P. RAPXAPD, 

Assifjnee. 


Disthu'T of Columbia, ss : 

1, Italph P. Pai'iiard, Ixmiuj: first duly sworn on oath de¬ 
pose ami say that I hav(* i-(‘ad the fon^noini;: answin* by me 
subs('ribed and know the' ('ont(‘nts thereof; that the facts 
th(*r(‘in slated of my own ])(‘rsonal knowledue are true and 
thos(‘ stati‘d on iid'ormation and belit'f, 1 believe to be 
true. 

RALPH P. RAKXARD. 

Snbs(*ribed and sworn to Ix^fon* me this 24th day of May 
A. D. 1927. 

fxOTABlAL SEAL.] dOHX W. WOOD, 

Xofarjf D. C. 

AitsH'('r nf Pla'nit ’fff fo Pross-hill af David S. Ifnidrick. 

Filed .Mav 27), 1927. 


The answ(‘r of the ])lainlilT, Floiirney Henefee, to the 
cross-bill of th(‘ d(‘f(‘ndaiit, David S. TLaidrick, trustee, re¬ 
spectfully shows this Honoi’able Court as follows: 

(Parauraphs 1 to 8, imOnsive.) Tin* averments of these 
paragraphs are not specifically considered in this answer 
to the cross-bill, foi* the reason that the averments in said 
para!Lira])hs (‘ontaim'd are by way of re])ly to the 
41 oriirinal bill of complaint filed herein, but tbe plain¬ 
tiff neither admits nor denies anv new matters con- 
tained in said ])ara,e:raphs, but calls for strict proof so far 
as the same mav be deemed material. 


JEAN G. MKXEFEE, ADMEX., ET AL. 


33 


9. Answering’ para.^rapli of said cross-bill, tlio plaintiff 
is advised tliat: some of tlie prin(*i|)al averments of said 
parai>Tai)li 9 ij^o to the interpretation of the contracts there¬ 
in referred to and involve the legal construction of said con¬ 
tracts and certain alleged inferences dediicihle therefrom, a 
consideration which the plaintiff is advised it is not neces¬ 
sary for liim to treat in this answer. 

Further answei’ing said i)aragraph, the plaintilf avers 
that he is without infoi-mation as to any inspection of the 
premises hv said defendant after tlie occupancy of the 
same hy Falph P. Parnard, assigiu‘e, and the ])laintiff calls 
for strict ])roof as to any damages itemized in said para¬ 
graph; and the j)laintitf fnrthei* avers that he has not in- 
s])ected the ])remises since its occupancy hy the Ontario 
(Jarage, Inc., and hy Palpli P. Parnard, assignee, l)nt the 
plaintiff avers, upon information and belief, that the items 
of damages in said ])aragi‘aph refi^rred to have eitlu'r been 
re])aired or constitute such damage oidy as wonld he dne 
to ordinarv wear and tc‘ar, the liahilitv for which wonld not 
devolve n])on this ]daintiff or his assignees. 

10. Answering ])aragra])h 10 of said cross-hill, this ])lain- 
tiff is advised that the rights of the assignee therein re¬ 
ferred to constitute' a legal <|iu*stlon with r(‘S])ect to which 
the ])laintiff submits himsi'lf to this Honorable Oourt for its 
interpretation as to the* (*lTect of said assignnu'nt. 

11. The ])laintiff is advisi'd that the avernu'iits of ))ara- 
graph 11 sim])ly go to tlu' (h*nial of tlu' avernu'iits of the 

original hill of coni])laint hc'ia'in and that therc'fore it 
42 is not nee'cssary for him to answm* tlie same' except 
that portion of i)aragraph 11 which avers that the de¬ 
fendant, Hendrick, has hec'n comix'lled to em])loy attorneys, 
with respect to which av(‘i*m(‘nt this plaintilf calls for sti'ict 
]»roof, ])rovided tlu' same lx* (h'cnu'd 1 ‘eh‘vanl to tin* issues 
herein by the Foni’t. 

12. Answc'i’ing ])ai‘agra))h 12 of said ci'oss-hill, this ])lain- 
tiff is advised that said aveunents set ii]) legal inferences 
for the consideration of the Fonrt oidy, and foi* this reason 
the ])laintiff makes no r(‘])ly to said paragraidi except to 
admit that through his attouiey he rejected the suggestion 
of defendant’s counsel that he, the plaintiff, pay defend¬ 
ant’s counsel. 


5—4808a 
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(Para.i;ra|)]is 13, 14 and la.) Answ(‘rini;‘ para.uraplis 13, 
14 and la, this jjlaintift’ innllnn* admits nor d(‘nii‘s tli(‘ a\T‘r- 
ments sot forth in said para.m’aphs, l)nt calls for strict ])roof 
thereof in so far as the same niav he declin'd material. 

Further answerinir para.u:i’aph la, this jilaintiff says that 
tile averments as to the pnrposi* of said collateral constitnti' 
le^al infei'ences to which he is ad\'ised it is not necessary 
for him to make reply. 

IG. Answerin.i!: para.ni‘a|)h 1(5 of said cross-hill, this plain- 
tilf denies that the di'lendant, Hendrick, will suffer irre- 
j)arahle injury if said collateral is inriu'd ovi'r to tin* })lain- 
titf subject only to paymi'iit of r(‘nt, hut on tin* contrary 
avers tliat the onlv damages to which tin* said delendanl 
lias been or may he subjected, is tin* dama.i^i* arising*' from 
the non-payment of the r(*nt, with n'spect to which tt*nd(‘r 
lias already been nnuh*, as in the ori.y:inal hill of comiilaint 
set forth. 

17. Answerim;-pai'a.uraph 17 (d* said cross-hill, this plain¬ 
tiff denies that the d(*fendant, Ih'inlrick, is i*ntith*d to de¬ 
mand that tin* d(*f(.*ndant, Ann*iiean Secnritv and 
43 Trust Fompany, turn ov(*r to said der(*ndant, 
Hendrick, tin* stock as litpiidated dama.H(*s, for the 
reason set forth in the hill of com))laint lil(*d ln*r(*in. 

Wherefore havini*’ fully answ(*i’(*d said cross-hill, the 
})laintitf prays that In* may he dismissed ln*nct* with his r(*a- 
sonable costs in this ln*half incnrrc'd. 

KLoriFXoV MKXHHKH. 

F. IIILTOX JAFKSOX, 

Ationici/ f(n' PI dint iff. 

District of Foi.umria, ss: 

Flonrney Meiiefc*!*, hi*ini;‘ lir>t duly swoim, di'poses and 
savs that he has read tin* forei^'oiim aiiswi'r to tin* cross-hill 
of the defendant, David S. Hi*ndrick, by him snhscrihc'd and 
knows the contents tln*n*of; that tin* matt(*rs and tliiiiij^s 
therein contaiiu*d are trin* to tin* best of his knowh'din* and 
belief. 


Subscribed and sworn to hcfon* me this l23.rd day of May, 
A. D. 1927. 


[notarial seal] 


11. 1\ KIM HALL, 

Xolarif Public, D. C. 
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Motion of Plaintiff to ('onsider Affidavit, etc. 

Filed June 17, 1927. 


Xow eornes K. Hilton Jaekson, attorney for the plaintiff, 
and moves tlu‘ Court to consider in connection with the 
hearing* upon the motion for a temporary restraining order 
herein, the following: 

1. So nmcli of tin* iH'cord as may he deemed pertinent by 
the Court in the cas(‘ of Floinaiey Mcmefee vs. American 
S(‘cnrity and 'Trust (k)mpany, et ah, hhpiity No. 46358. 

2. SnpphmuMital and anumded hill executed for tiling by 
the i)laintilf in said Tkjnity cause nnmhered 46358, attached 
hereto and made a ])art hereof. 

3. Alhdavit of K. Hilton Jackson, attorney for the plain- 


F. HILTON JACKSON, 
Attorneji for the Plaintiff. 

35) John Lewis Smith, T]s«(., 

Attoi’iiey for tin* (h‘f(‘ndant, David S. Hendrick, trustee, 
Sonthei’ii Hnihling, 

Washington, D. ( k : 

Please take* notice that tht‘ above motion will he called to 
the attention of th(‘ ('onrt at tlK‘ hearing of this cause in 
F(inity ('oiii’t No. — on Saturday, June 18, 1927, at 11 
o’clock, A. M.. or as soon ther(‘after as counsel may he con¬ 
venient Iv h(‘ai’d. 

F. HILTON JA(3\SON, 

Attornet/ /or Plaintiff. 

45 Affidavit. 


1, F. Hilton Jackson, having Ikhmi first duly sworn, depose 
and sav that aften* tlK‘ Tiling of the* case of Flonrnev Mene- 
fcM* VS. Am(‘rican Security and 'Trust (Jompany, et al. Fqnity 
No. 4()S26, th(‘re was a paynunit to David S. Hendrick, trus¬ 
ted', of the r(‘nt invoLa'd in said proc(*(*ding fi*om Mandi 15, 
1927, to A])i*il 15, 1927, also the sum of $1.85 costs in Land¬ 
lord and 'Tenant ])roc(H‘ding entitled David S. Hendrick, 
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trustee, vs. The Ontario (Jarai*!*, 1 iu*or)»()rate(l, Frank S. 
Smith, I’l'esident, Xo. .*>.‘5IK)S1). A copy ot* the reo(‘i])t eover- 
inii: said rcnit and (‘osts, h(‘ariii,i!: dati* of April is 

attached hiovto and made* a ])ai*t h(*reot*, 

Atliant fiirtlKO* stat(*s that tlu* motion t*or the tmnporary 
7’estrainini^ ordei* in Fcpiity Xo. 4()Sl!() cam(‘ on for hearinii: 
before Mr. dust ice Bailey, who, aftm* ariiinmnit, continned 
the ease for sneh adjustment as tin' parti(‘s thereto rnii^ht 
make; wheren])on the rent and costs winu' ])aid as afore¬ 
said and an order entered dismissing' said Landlord and 
Tenant proceeding and said F(piitv Xo. dGSiMJ. 

F.” IlTT/roX JAOKSOX. 

Sid)s(*i'ih(‘d and sworn to hefoi'i* nn* this 17" dav of June, 
A. 1). 19*27. 

FBAXK F. (T^XXIXdllAM, 

Clerk. 


4G 


Copy. 


Washington, D. (\, April *2*2, 1927. 

I?cct‘iv(‘d fi'om Ralph F. Barnard, assl^nt‘e of tin* (tntario 
Oaraii'e, Incoi*poi'at(*d, ch(*ck for four hnndi'(‘d dollai's 
(js400.0t)). ami certified cln'ck fi'om tin* (Intario Oarage, In- 
('orporatiMl, for six hundred dollars (^GOO.OO), ])ayahle to 
tin* ord(‘r of l>avid S. Hendrick, Trnst(‘e, for rmit of liaraire 
at 17th and Kalorama Road from March loth to April loth, 
1927; also $1.8d costs. 

.\ho\'«‘ ])aym(‘nt fi'om assiii'mn' acc(*pted, resei’vins: rii^ht 
to ohj(‘ct to rii»ht of assiuinu' to take* nmh'r lease of Havid 
S. Himdrick, Trustee. 

(Slijned) JOllX LFWIS SMTIMI, 

Aitorneif for Pnrid S. II end rick, Trnsfee. 
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In the Supreme Court of the District of Columbia, Holding 

an E(}uity Court. 

Equity. No. 46,826. 

Flourney Menefee, 5905 32iid St. N. W., Washington, 

D. C., Plaintiff, 

vs. 

American Security & Trust Company, Trustee, a Cor¬ 
poration, 15th & Pa. Ave. N. W., Wahsingon, D. C.; 
David S. Hendrick, Truseee, 1012 Fourteenth St. N. W., 
Washington, D. (k; Ontario Cai'gae, Inc., 17th & Kalo- 
rama Koad N. W., Washington, 1). (\; Frank S. Smith, 
1001 Hill Building, Washington, 1). C., Defentants. 

Supplemental and Amended Bill. 

Now comes the ])laintiff, Flourney Menefee, leave of the 
Court being tirst had and obtained, and tiles this his sup¬ 
plemental and amended bill of complaint, and shows to the 
Court as follows: 

1. Plaintiff avers that since the filing of the bill of com¬ 
plaint herein, it has come to his knowledge that a Com- 
jilaint and Summons in a Landlord and Tenant ])roceeding 
has been sued out in the .Municipal Court of the District 
of Columbia by tlie defendant in this cruise David S. Hend¬ 
rick, trustee, entitled “David S. Ibnidrick, Trustee, Plain¬ 
tiff vs. The Ontario Oarage, Incori)orated, Frank S. Smith, 

President, 17th & Kalorama Koad, N. W., Defendant, 
48 No. L T 32>()M89,’’ said complaint and summons 
being returnable on the 22nd day of April, 1927, 
for the restitution of the possesion of said premises to the 
plaintiff therein by the defendant therein on account of 
default in the payment of rent for the month ending April 
15, 1927 in the sum of One Thousand Dollars ($1,000). A 
copy of said Com])laint and Summons is tiled herewith 
marked “Plaintiff’s Supplemental Exhibit No. 1, ’ and 
prayed to be read as a part hereof. 

2. Plaintiff further avers that the receipt of the last two 
months’ rent for the premises herein by the defendant 
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David S. Hvndi-ick, Tnisli*!*, as all<\i;<‘(l in llu* l»ill of coin- 
plainl lik'd litTi'iii, prccindt's tliv said David S. Hendrick, 
Tiaistcc, rroin proceeding' in said Mniiiei])al (’onit t’(H' llie 
])()sscssion of the said ])reinises for the reason that said 
receipt of rent covei’ini^ tlie last two inontlis due on the 
contract of lease herein recoL;-nizes the int(\i;‘rity of the ten¬ 
ancy thereunder until the exj^iralion of said lease, mi, 
to-wit, the lotli day of Sepleinher, 1!>*J7, and remits the 
defendant David S. Hendrick, 'Prnstee,—plainlilV in the 
said Landlord and 'feiiant proceedinu*,—to his rmnedy as 
this Lonrt inav direct against the eollateral In'ld l»v the de- 
fendant, American Security vV: 'I’nist t’ompany, as tni'^tee. 

Whei'efore. premises considered, plaintiiT prays as fol¬ 
lows : 

1. That process is,-ne out of this llonorahle ('onrt to tlie 
defimdant, Ani(*riean SiMMirity 'TiMist ('ompany, 'Tnistee, 
David S. llendi'ick. Trustee, Ontai'io (Jara.ire, Inc., and 
Fi-ank S. Smith, i*e(|nii'in,u- them to a]>|)ear and answer the 
exi.U'encies of this hill. 

‘J. 'That he may Im* ))«*rmith'd lo lile this siipphnnenlal and 
amended i>ill of complaint and heai'iny; had tlmreon at the 

hearinir «»f the motion alreadv cahmdai'ed for hear- 

« • 

41) inin' on the hill of ('omplaint herein (m Friday, April 
lo, 11)27 at 10:00 A. .M., or as soon thereafter as 
counsel can hi* conveniently heal'd. 

3. That ipjon the heavily- of said motion foi' injunction 
the Court pass an Ordei* eiilai*' 4 inLr tin' scoja* of tin* injunc¬ 
tion pi’ayed for in tin* oriLrinal hill herein hy eiijoininu' tin* 
defendant David S. Ih'iidi'ick, 'rni^tei*, ponimfr fifr fi’om 
proseentimj: or proceedimr fniMlier with the Landlord and 
Tenant jiroceedinn' in tin* Municipal ConiM of tin* District 
of Colnmhia, set forth in detail in Fai'aLrra])h 1 h(*reof. 

4. And for such other and further relief as to the Court 


may s(‘(‘m proper. 


I'T A) r K X f) V M h: X K F K k]. 


F. ITILTOX JACK SOX, 

Alfonic!/ for Plnluflff. 

DlSTllK'T OF CoLTMr.IA, SS: 

Flonrnev Meiiefee, h(*iim* fii’st diilv sworn, on oath de- 
* * • 

jioses and says that he has i-ead the foreiroin^ supplemental 
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and aiiiondod bill by liiin siibscribod and knows tlio contents 

% 

thereof; that the statements therein contained as upon his 
j)e]-sonal knowledii:(‘ .ai’(‘ true, and those made npon infor¬ 
mation and belief he believes to be true. 

FLOUKXOY MEXEFEE. 

Snbscribed and sworn to Ix'fore me this Fltli day of 
April. A. 1). 1!)27. 

(n 11M S'r 1X K qV 1 (Mv-8RA M E K, 

1 xo rAiOAL SEAL. I Xohini Puhli(\ I). C. 


bO 


Flaintife's Sr'VFLE.vENTAL Exiuhit Xo. 1. 


In lli(‘ Municipal Fonrt of the District of Columbia, Xo. 
d-l .lohn Marshall IMace X. W. 

Xo. L cV: ’V :i:j();]8t). 

David S. 11 endek’Iv, Yrnstec', FlaintilT, 

vs. 

The OxTAino (Jaijace, 1 xcoiriMaATED, Fiiaxk S. Smitit, 
Fi-(‘sid(‘nl, 17lh and Kaloi*ama lioad X. W., Defend¬ 
ant. 


DisritU'T OF CoLFMIJlA, to H'if: 

Voiir complainant, David 8. ITendrick, Tiaistee, being 
tii’st dnlv sworn accordiiii^' to law, stat(‘s that h(‘ is entitled 
to th(‘ |)oss(‘ssion of th(‘ ))rcmis(‘s locab'd on lots and 29 
in s<|nar(* 2r)(;7, being ;il th(‘ sonlliw(‘st coiaun’ of 17th street 
and Kalorama lioad, X. \V., Washington, 1). C. located in 
th(‘ Dlsl]-i(*t of (V)lnmbia, and that the same is nnlawfullv 
<l(‘tained fi'oiii him and ]i(‘ld without right by th(‘ (hd'end- 
ant, th(‘ said Ontai’io (Jai’agt*, lncor])oi‘at(‘d, Fi'aiik 8. 8mith, 
Fri'sidmit, to whom the conijdainant had Innu^tofoi'e rented 
the said ])r(‘mises as a tcniant and whose tcmancy and es¬ 
tate has be(*n det(‘rmin(‘d by (hd'anlt in tin* ])ayment of rent, 
as provid(‘d in the agreement nnd(*r whic'h said tcmancy was 
establish(*d (and the S(‘i’vic(‘ of a dn(‘ noti(*e to (piit) the 
lanital foi’ the month ending April lb, 1!)27, ])ayable in ad- 
van('(‘ on tin* Ibtli day of ^^arch, 1927, in the amount of 
One Thousand Dollai's ($1.0()()) having peen defaulted and 
not paid to date. 
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Complainant therefore prays that a Summons be issued 
eonimanding the defendant to appear and show cause why 
judgment should not be given against it for the restitution 
of the possession of said premises and costs of the suit. 

DAVID S. IIKXDHICK, 

T rustec. 


Subscri])ed and sworn to l)efore me this Oth day of April, 
A. D. 1927. 

[seal.] CAKROLL D. SMEAK, 

Xotary Public, 


51 Sutnmons. 

In the Municipal Court of the District of Columbia. 

Xo. L vV: T. 

David S. Hendrick, Trustee, Plaintiff, 

vs. 


The Ontario Oaraoe, Incorporated, Frank S. Smith, 
President, 17th and Kalorama Road X. W., Defend¬ 
ant. 


The President of the United Slatt‘s to tlie defendant. The 
Ontario Oarage, Incorporated, Frank S. Smith, President, 
Greeting: 

You are hereby snnHnon(‘d to app(‘ar in tliis Ckiurt on the 
22nd day of A])ril, A. I). 1927, at 10 o’clock A. M., to answer 
tlie plaintitT’s complaint and sliow cause why judgment 
sliould not be given against von for the restitution of the 
possession of the jiremisivs describ(‘d in tin* com])laint under 
oath tiled ht'rein by said plaintiff and (*osts of this suit, and 
in case of your failure so to appear and answer, the suit 
will be ])roceeded with as in cas(‘ of did'anlt. 

Witness the Honorable Judges of said Court this 11th 
dav of April, 1927. 

[seal.] BLAXCJIF XEFF, 

Clerk. 
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Answer of American Security and Trust Company to Bill 

of Complaint. 

Filed June 23, 1927. 


Tlie answer of the American Seenritv and Trust Com- 
pany to the bill of complaint herein respectfully shows to 
the Court: 

1. Tt admits the allee:atious contained in the first para¬ 
graph of the hill of com])laint. 

2. It admits the alh'^ations contained in the second para- 
ii:ra])h of the hill of complaint. 

3. It admits the alle^rations of the third para,i>:ra])h of 

the hill, and in this connection states that the con- 
52 tract of lease between jJaintitT, Flounu'y Menefee, 
and defendant, David S. Hendi’ick, trustee, dated 
July 2(), 1922, thei'ein referred to, and (‘ 0 ])y of which is 
attached to the hill as “Plaintiff’s Exhibit No. 1,” contains 
the following' provision: 

“Th(‘ resp(‘ctiv(‘ ])ai*ties h(‘reto do herc'hy covenant and 
ai>ree to indemnify and sav(‘ harmless the said American 
Security and Trust Com])any, from any expcuise, for leii^al 
services or otherwise, which mav he incurred hv the said 
American Security and Trust Company, by reason of the 
depositing* of the said notes.” 

4. Answering* the fourth ])arag*raph of th(‘ hill of com¬ 
plaint, this defendant admits the (‘X(‘cution by the defend¬ 
ant David S. Hendrick, trust(‘(‘, and tlu' ])laintilT, Floui’iiey 
Menefee, of the agreement dated ^fay Ifi, 1923, of which a 
copy is annexed to the hill of complaint as “Plaintiff’s Ex¬ 
hibit No. 2,” and the receipt by it of forty shares of stock 
of the American Telephone and Telegraph (k)m])aiiy of the 
par value of $4,000; defimdaiit admits that by said agree¬ 
ment its obligation as trustee was modifi(‘d, but oidy to the 
extent a])pearing* in the agreement itself, to which reference 
is h(‘i*(‘by made as though made a ]nu*t of this answfu*. Said 
agreement provided: 


G_4808a 
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It is uiulorstood l)y and lR*t\v(.*(*ii the parties hereto that 
the lease ai*‘reemeiit ot* the ‘Jdth day of July, 1922, by and 
between the said i)arties, shall remain in full force and 
etTect with the sin<»h‘ modification, as herein set forth, with 
respect to the substitution of American Telephone and 
Telegi-apli (^)m])any stock to the \k\v value of Four Thou¬ 
sand Dollars ($4,0()()) for tin* two secured notes described 
in the said aureement of the 2()th dav of Julv, 1922, and 
which have been ])aid, and the ])roviso that in the event of 
a bi-each of the said lease aureement the Two Thousand Dol¬ 
lars ])aid unto tiie said David S. Hendrick, trustee, by vir¬ 
tue of this aiL»‘reement and ciH‘dit(*d as rent shall likewise be 
treate<l as secmrity foi' tlu‘ faithful ])erformance of the said 
lease ai*:re(‘ment and shall b(‘ forfeit(‘d unto the said David 
S. Hendrick, trust(‘e, toilethi*r with the shares of stock of 
the Ameri(‘an Teh'phone and Tel(‘uraph (k)mi)any, under 
the terms and conditions of the h‘ase aureenumt of Julv 2b, 
1922, as pertaining’ to the her(‘inbcfore (h*scribed two notes, 
which have Ik/cii ])aid and satisfied.” 




4’his d(‘fendant has no knowledge or information 
sufliciiMit to form a lK‘li(‘f as to the purported assign¬ 
ment from M(‘nef(H‘ to Smith set forth at the end of 
plaintiff’s Kxhihit Xo. 2, that is to say, ty])ewritten on the 
reverse siile of the last pai^e of the said exhibit. 

f). It admits tlu‘ allei;ations contained in the fifth }>ara- 
i;raj)h of the bill of com])laint. 

b. 'riiis defendant admits that it wrote the letter of De¬ 
cember Ilk 1924, a copy of which is attached to the bill as 
“Plaintiff's Kxhihit Xo. 4," and states that in re])ly thereto, 
it received the following- h‘tter (on letter-head of Ontario 
Garage, Inc.): 

“January bth, 1925. 

American Security cV: Trust Co., 

15th Pa. Ave., X. W., 

Citv. 

% 

Gentlemen : 

Ill response to your letter of December 19th to Mr. E. 
Hilton Jackson in re escrow 510, we write to advise that 
the corporation stock held by you under that agreement is 
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the property of ^Ir. Flourney Meiiefee, and that upon the 
fullfillment of all of the covenants of the lease the stock is 
to be turned over to Mr. Menefee. 

Yours very truly, 

OXTAKIO (JAKAGK, Inc., 

Bv BICIIABD X. PACKWOOD. 
bV FKAXK 8. SMITH.” 

7. This defendant is advised that it is not required to 
answer the conclusions of law set foiHi in the seventh para¬ 
graph of the bill of complaint. 

8. This defendant has no knowledge or information suf¬ 
ficient to form a belief as to the allegations contained in 
the eighth paragTa])h of the bill of complaint. 

t). Answering the ninth paragrat)!! of the bill of 
54 complaint, this defendant says that it has no knowl¬ 
edge or information concerning the allegations 
therein contained, excei)ting that it has received from de¬ 
fendant David S. Hendrick an atlidavit, a true copy of which 
is annexed to this answer as defendant's Kxhibit Xo. 1 and 
prayed to be read and considered as a i)art hereof. 

10, 11, 12. This defendant is without knowledge or infor¬ 
mation sufficient to form a belief as to the allegations con¬ 
tained in paragraphs 10, 11 and 12, excepting that the de¬ 
fendant David S. Hendrick, trustee, has demanded of this 
defendant the deliverv of the aforesaid stock of the Ameri- 
can Telei)hone and Telegraph Ponq)any, and at or about 
its date this defendant through its counsel was furnished 
by the attorney for the ])lainliff, F. Hilton dackson, with a 
copy of his letter dated A})ril 25, 1027, to the defendant, 
which copy is identical with ])laintitT's exhibit Xo. (i, and 
this defendant was informed by counsel for the said David 
S. Hendrick, trustee, that the ])ro))osition made in said 
letter had been declined. 

13 to K). This defendant is without knowledge or infor¬ 
mation sufficient to form a belief as to the matters of fact 
contained in paragraj>hs numbered 13 to Ki, inclusive, of 
the bill of complaint, and as to the conclusions of law therein 
contained, this defendant is advised that it is not necessary 
for it to make answer. 

17. This defendant admits the allegations of fact con¬ 
tained in the seventeenth paragraiffi of the bill of com- 
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plaint, that is to say, all of tlu‘ allegations in said para¬ 
graph contained exce])ting those as to the damage to the 
plaintiff an<l the e(inities as between the plaintiff and said 

David S. Hendrick, trustee, and in this connection 

55 this defendant savs that it had on or about the 7th 

% 

day of April, 1!)27, i‘eceived from said David S. 
Hendrick, trustee, an alhdavit, of which copy is hereto an¬ 
nexed as defendant's Exhibit Xo. '2, and since the tiling of 
this suit and on, to wit, the 21st day of June, 1927, it re¬ 
ceived the affidavit as hereinl)efore rid'erred to, of which 
copy is annexed hei-i*to as defendant’s Exhibit Xo. 1. 

18. Fnrtlier answering said bill, this defendant says that 
it is advised bv its counsel tliat unless otherwise directed 
by this or some other court of competent jurisdiction, it is 
its duty in the piinnisc's, th(‘ plaintiff having had oppor¬ 
tunity to invi>k(‘ the jni*isdiction of tin* court, to comply 
with the tei'ins of its undertaking bv d(‘livering the afore- 
said stock to tin* dcfcuidant David S. Ibnidrick, j)rovided it 
be tirst }u‘ld harmless from any and all expense in connec¬ 
tion therewith, including connsid fees necessarily incurred 
in thi‘ (h‘fi‘ns(‘ of this and ollun* litigation concerning the 
said pro])erty. 

And having fully answei’ed the said bill of (*omplaint, 
this did'emiant prays that when it shall be hence dismissed, 
it b(‘allowed its reasonable costs, including counsel fees. 

AMEHKbVX SE(T1HTV AXD 
TRUST COM RAX Y. 

R»y CUtRCORAX THOM, 

Vit(*-Prps'nl(‘nf. 

T. H. 

1). W. H. 

REELLEE, 0(;iLR>V .V: I.ESH, 

R>y RAUL E. LESH, 

Aftonfc/is for DcfcioJaut, 

Americcm Srcnrlf ff (uoJ Trust Co)npauff. 


District of Columbia, ss: 

I, Corcoran Thom, of the District of (k>lnmbia, do sol¬ 
emnly swear that 1 am the Vice-Rresident of the 
56 American Security and Trust Company, one of tlie 
defendants in the above entitled suit, the corporate 
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name of wliicli is siii'iio 1 to llie foroi>'oiiii*: answer bv me as 
such Vice-President; that 1 have read said answer and 
know the contents thereof; and that 1 verilv believe tlie 
facts therein stated to be true. 

CORCORAN ddlOM. 

Subscribed and swoiai to before me this -drd dav of June, 
1927. 

[notarial SEAL.] J. KLIOT MORAN, 

Nofarif for IJi(‘ District of Columbia. 

Defendant's Kxiiidit No. 1. 

District of Columbia, eS.s: 

David S. Hendrick, beini>- tirst duly sworn, deposes and 
says that he is the identical David S. Hendrick who was a 
party under the name and style of Djivid S. Hendrick, Trus¬ 
tee, to a certain lease anreenuMit, dated duly 2(), 1922, by 
and between David S. Hendrick, 'rrustee, party of the tirst 
])art, and Flonrney Menefe(‘, party of tlie seecond part, re¬ 
lating to and covei'ing a certain tlu‘r(‘in (h‘scribed two-story 
garage, located on lots 28 and 29, in s(piare 2d()7, being at 
the corner of 17th street and I\aloi*ama ib)ad, N. \V., in the 
city of Washington, 1). (\; that he is also th(‘ ichnitical per¬ 
son, party to a certain supphniunital rental agreement, 
dated Mav 2(1, 1923, bv and between the said David S. 
Hendrick, covering the same ])ropei1y, covered by the origi¬ 
nal rent agreement of duly 2(), 1922, hereinabove re- 
07 ferred to; that h(‘ is also tlu‘ identical David S. Hen¬ 
drick, parly to a ceidain ('ontract and assignment 
dated December 1, 1924, wh(*rennd(‘i- the said Floui-ney Men- 
efee assigned all his right, title, and inter(*st in and to the 
ns(‘ of th(‘ said two-story garage* under agrei'inent of duly 
2(), 1922, and the sup])lein(‘ntal agi’c'ement of May Ki, l!)2d, 
unto the Ontario (Jarage, lncoi*porat(‘d, Frank S. Smith, 
Jb'esident. 

That the said David S. Hendrick does hereby ceidify unto 
the American See'urity and Trust ('onijiany that there has 
been a breach of the covenant to pay r(*nt embodied in the 
said agreement of duly 2(), 1922, and the supiilemental 
agreement of May Ki, 1923, and a further breach of the cove¬ 
nant of the said agreements prohibiting assignment of the 


46 


DAVID S. nENDinc'K, TECSTEE, VS. 


said lease without tlie written eon cut of the lessor, and he 
lierehv claims the deliverv nnto him, the said Oavid S. 
Tfendrick, of certain shan's of American Tele]>hone and 
Tc'lei'raph stock deposited with the said American Security 
and Trust (’ompany hy the said Flonrney Menefee as guar¬ 
anty for the faithful ))erformanct‘ of all the covenants of 
the said airreement and supplemental airreement. 

Atliant further stat(‘s sjX'C'ifically that the rent due and 
})ayahle hy the assliiuee of the said Flonrney Menefee on 
the 15th day of April, 1J)*J7, tin* 15th day of May, ItkJT, and 
the 15th day of dune. in advam'c, has not hecm paid, 

and that no ])ortion of the sann* has hecm paid: and the 

said Flonrnev Mcand'ce has also violated the covenant of 

« 

this ann'ement prohibitino- assignment of the said lease. 

Afliant further stati‘s that he is infoianed and believes 
that the said Ontai'io Claram', ln('orpoiat(‘d, assi.miei* of 
Flonrn(‘y ^leiud’ee, on the llhh day of A])ril, l!t*J7, did 
(‘X(‘cnti‘ an assiiiiiment for the b(‘iu‘lit of his creditors, 
5S pnrpoi’timr to assign the said h‘as(‘ and the tcmancy 
thei*ennd(‘r. 

In witness whm’eof tin* said Favid S. lh‘ndri(*k has lu*re- 
nnto simn*d his nanu* this — dav of Jniu*, A. 1 >. ldL’7. 

DAVID S. IIFXDFK'K. 

Subscribed and sworn to befoia* nn* this *Jt)th day of dune, 
A. I). 19-J7. 

I SEAL.] FLIOT C. LOVETT. 

Defendant’s Exmnrr Xo. 2 

DlSTiacT OF (’oU’MIUA, (hi V OF WaS 111 N (;T( »N , .VS ; 

David S. Ibmdiack. b(*in,a‘ duly sworn, d(‘p<»s(‘d and said 
that In* is tin* idi'iitical David S. IL'inlrick who was a ])arty 
nnd(‘r tin* name and styh* of David S. ll(*ndrick. Trustee, 
to a C(‘rtain leas(‘ am(*enn*nt, dated duly 2(), 1!)22, by and 
between David S. ll(*ndrick, 'riaistt‘(‘, party of tin* lirst part, 
and Flonrney ^Ient‘fi*e, paidy of tin* se(‘ond part, relatini*' to 
and cov(*i-ina' a c(*rtain ther(‘in described two-story .ii’araijce, 
locat(‘d on lots 2S and 21), in s<|nar(* 25()7, b(*in,ir at the corner 
of 17th street and Kaloraina Road, X. W., in the city of 
Washiniiton, D. C.: that he is also the identical ])erson, 
])arty to a certain snp]demental i*ental aureement, dated 
]May 2(), 192d, by and between the said David S. Hendrick, 
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Trnstoo, party of tlio fii-st i)art, and Flouniey Meiiefee, 
party of tlio second part, covering*' the same pro])orty, cov- 
(‘ 1 * 0(1 l)y llio oriiifinal rout atirooniont of duly -d, ld‘J‘2, hore- 
inaliovo referred to; tliat lie is also tlu‘ identical David S. 
irendrick, ]iarty to a certain contract and assii>nment dated 
Dccoinlior 1, 1924, wherennder the said Flonrney Menefee 
assi.uned all Ids rii*ht, title, and int(‘rest in and to the use 
of the said two-story i»ara,i*e under agreement of July 26, 
1922, and tlio sn])plemental au:reem(‘nt of May 10, 1923, 
nnto the Ontario (iarai^e. Incorporated, Frank S. Smith, 
President. 

Tliat the said Ihivid S. lliMidrick doi‘s hereliv certify nnto 

• • 

the American Security and 'Friist (Vnipiany that there has 
heen a hi*each of the covenant to pay ri'iit enihodied in the 
said a,i*r(‘ement of July 2(), 1922, and the snpjile- 
5!) mental a.i‘'r(‘ement of May 10,' 1922), and he hereby 
claims th(‘ delivery nnto him, th(‘ said David S. Den- 
drick, of certain shar(‘s of Ann'rican Tidejihone and Tele- 
.i»*ra])h stock de]>osited with th(‘ said American Security and 
Trust Oom])any hy the said Flonnu'v Mem'lee as guaranty 
for the faithful p(‘rformanc(‘ of all tin* ('ov(‘nants of the said 
ai»reem(‘nt and snp])l(‘mental a.Lrr(‘ement. 

AHiant further stat(‘s six^cdlii'ally that tin* i-iMit diu‘ and 
payable hy tlu‘ assi.i»ne(‘ of tlu‘ said Flonrney ^l(‘n(‘fee on 
the loth day of Mari'h, 1927, in advaiK'e, has not heen jiaid, 
and that no jiortion of th(‘ sanu‘ has heen paid. 

Afliant further states that nnd(‘r date of April o, 1!)27, lie 
received a letter from Mr. Fi*ank S. Smith, jiresidcmt of 
the Ontario Daram', lncorporat(‘d, assimi(‘e of fdonrney 
Menefee, aforesaid, wher(*in the writer of the said letter 
stated as follows: 

“This letter is heinu* s(Mit to all creditors of Frank S. 
Smith, Littell Oanday Company, The Ihu'kwood Printinji: 
Company, Iin*., and the Ontario (Jara^^e, Inc., to reipiest a 
meotin,i»' of all these creditors at my oftici*, Doom 1001 Dill 
111(1^., 17th and Fiye Street, X. \V., Washington, D. C., Tues¬ 
day, April 12, 1927, at 1 P. ^F. “The reason for the meeting 
is as follows: ^ly Financial (*ondition is pr(‘carious. The 
Packwood Printing Co. and the Ontario (larage are going 
concerns, assets of which must-he ])rotect(‘d for the henetit 
of mv general creditors. All mv assets are threatened in 


various wavs. 


1 f 
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In Witness Whereof 1 liave liereniito siirnecl my name this 
7th clav of April, 1927. 

J)A\'II) S. HF.XDHICK. 

Sworn to and snhscrihed lud'ore me tliis 7tli dav of April, 
A. I). 1927. 

[seal.] MARTHA F. FAXSLER, 

Nofarif Publicy I). (\ 

Order Occrruliurj Mfdifni for Tonporarjf Bestraiuiup 

Order. 

Fil(‘d S(‘))t(‘mh(‘r Hi, 1927. 


Fpon (*oiisid(‘ration of the motion of tin* IMaintilT to (*on- 
sid(‘]* certain parts of tin* r(‘cord in (‘(piity ir4(;:ir)S and alli- 
davit of E. Hilton Jackson aloni; with motion for tem]mrary 
jestrainintr order it is this Hith day of S(‘])tember A. D. 

1927 ordennl that said motion lu* and tin* same is herebv 

• 

,irrant(‘d. 

no And n])on further consi(h‘ralion of tin* motion of 

tin* Plaintiff for a Icnnpoiary i‘(*s1 i-ainiim’ or<l(*r, tin* 
record ln*i*(*in inelndini*’ th(* Hill of <'om)>laint and exhibits, 
i-i*cords and affidavits ac'companyinLi tin* motion lih*d ln*rein 
on the 2()th day of Api*il, A. T>. 1927, and the answer of the 
defendant, Havid S. II(*ndi*iek, Trnst(*(*, it is by the (\)nrt, 
this inth day of September, A. D. 1927, 

Ordered that the said motion foi* a t(*m])orary restrain- 
inic oi'd(*]‘ b(‘, and tin* same* is ln*i’(*by ov(*rrnled, as of the 
21st day of June, A. D. 1927, uiuh' pm fuue, without i)r(‘jn- 
dice, to tin* ass(*rtion by tin* ])laintiff of tin* eonti*ntions 
raised herein on the final ln*arin,i*' of this cause. 

P»v the Court: 

AVEXDEHH F. STAFFORD, 

Justice. 

We cons(*nt to form. 

E. TTTl.TOX JA(T\SOX, 

At tip for Plaiutiff. 

JXO. LEWIS SMITH, 

Atty. for Defd. Uendrieh. 

Notation of Death. 

Filed October 4, 1927. 


JEAN G. MENEFEE, ADMRX., ET AL. 

Noiatlon of Death. 

Filed October 4, 1927. 
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Comes now Jean G. Menelee, Executrix, through her At¬ 
torney of record and suggests lo the Court that Flournoy 
Menefee, the decedent departed this life on the 18 day of 
August A. 1). 1927 and said Jean G. ^lenefee has duly cpiali- 
lied as Executrix of said estate and as such prays to be 
made the party plaintiff in this cause in the place of 
(il the said Flournoy Meiiefee. 

E. Ill ETON JACKSON, 
Attonieif for Jean (i. Menefee, Executrix. 

Order to Calendar. 

Filed October 4, 1927. 


The Clerk will please enter the above-entitled cause for 
hearing at the next term of Court. 

E. HI ETON JA(J\S()N, 

Attorney for Plaintiff. 

Motion to Enjoin .[nicrican Security tO Trust Com¬ 
pany et al. 

Filed Jannai'y 7, 1928. 


Now comes the plaintiff and moves the Court to enjoin 
the American Security Trust Company and David S. 
Hendrick, defendants, respecti\’ely, from turning ovei* and 
I'eceiving the stock held I)y the foimer by way of collateral 
herein on the ground set U]) in the affidavit of E. Hilton 
Jackson tiled hei’ein and made part hei*eof. 

E. HI ETON JA( J\S()N, 

Attorney for Plaintiff. 


7—4808a 
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Messrs. Lenroot, Hanson, Smith & Lovett, 

Attonivys for David S. II end ricks. 

Messrs. Peelle, Ogilrv 6 : Lesh, 

Attorneys for The American Security cQ Trust Coin- 
pany. 

IMoaso take notice tliat the t‘ore<;oiiiii; motion has 
()*J been ealendared t*or hearini*- for Friday, January 13, 
A. 1). lOliS, at 10 A. M., or as soon thereafter as coun¬ 
sel mav he conveniently heard. 

F. IIILTOX JACMvSOX, 

Attorney for Plaintiff. 

Ajjidarit of P. Hilton Jackson. 

Fi. Hilton Jackson, heini;- first duly sworn, deposes and 
says u})on the hearin^i*' of the aiiplication herein for a tempo¬ 
rary restrainini*' ordm* Mr. Justice Staffonl denied said 
ap])lication hut without “prejudice to the assertion hy the 
])laintiff of the contentions raised hei'i‘in on the linal hearini;' 
of this cause": that said Order was jiassed hy Mr. Justice 
Stalford on the Kith day of Decemher, A. i). 19:27; that 
thereafter .Mr. Justice Hitz, before whom the cause is now 
pendinn', s(‘t said case for linal hearin.n' on Xovemher 3, 
A. I). : that on account of the condition of the calendar 

in the Oourt of Mr. Justice Hitz this cause has not yet been 
heard, hut alliant is advised by the (Jerk of the Court of 
Mr. Justice Hitz that said cause is likely to he reached 
shortly; and alliant further avers that the Ontario Harage 
Company, Inc. made an assignment of its interest in and to 
the lease herein to Kal])h F. Karnai'd, all of which will more 
fully a])pear in fkpiity Xo. 4(),S74 in the Supreme Court of 
the District of Columbia and that said Barnard has in his 
hands as such assignee, a large ])art of which was derived 
from the sale of furniture, stock and e(iui])ment on tlie 
premises hennn, approximately the sum of $3,0()().00 for 
distribution to the creditors of the said Ontario Ga- 
()3 rage Company, Inc.; this afiiant further states that 
he is advisi‘d bv sai<l assignee that his account be- 
fore the Auditor of the Sipireme C^ourt of the District of 
Columbia will lie fully stated and a distribution accordingly 
ordered to the creditors of said Ontario Garage Company, 
Inc.: that aHiant as attorney for the plaintilf in this cause 
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lias advised said Barnard that the said funds in his hands 
as said assignee should he ap])lied to the payment of the 
rent due the defendant, David S. Hendrick, Trustee, and 
that should such ai)])lication he made as a result of said 
statement of account by the Auditor, the rent due said 
David S. Hendrick, 'rrnstee will he ])aid in full and thus 
relieve the security herein with the (hd'endant, the Ameri¬ 
can Security & Trust Com])any from any claim David S. 
Hendrick, Trustee might otherwise have on account of said 
rent. 

K. HILTON JACKSON. 

Subscribed and sworn to this (ith dav of Januarv, A. D. 

1 9'2S. 

MAKTHA F. FANSLFR, 
[notahial seal.] Xofarif Public, I). ('. 

Order Deinjiug Motiun fur Ijunction. 

Filed January 20, 1028. 


* 


Upon consideration of the motion for an injunction tiled 
herein by the jilaintiff on the 7th day of January, 1028, and 
the argnnients of counsel tlun'i'on, it is by the Court this 20 
day of January, 1028; 

Oi’dei’ed; That the said motion for an injunction 
()4 be, and the same is hereby, denied. 

Bv the Court: 

W. HITZ. 

O. K. as to form 

F. HILTON JA(J\NS()N, 

Attorneij for Plaintiff. 

Final Decree. 


Filed :\rav 20, 1028. 


Upon consideration of the bill of complaint, exhibits tiled 
therewith, the answer and cross hill of the d(‘fendant, David 
S. Hendrick, and the answer thereto of the plaintiff, to- 
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.iTL'llivi* witli tlio aiisw(‘r of tli(‘ (lou'ndants, Halpli P. P>aiTiard 
and the American Security cK: Trust Company, and after 
ari»um(*ut of counsel and full consideration by the Court, 
it is this iMMli day of May A. D. ID’JS, Oi-dered, Adjud,i»e(l 
and l)(‘creed that the collateral pursuant to contracts of 
Julv 2(), and Mav Ki, he and it is hereby declared 

to he held as collatei’al security for any damages sustained 
hv reason of a breach of auv of the covenants in said con- 
tracts and it is tluuid'ore oi'dered that said collateral he and 

it is herehv oi’dered di‘livered hv the defendant the Ameri- 

• • 

can S(‘cuj'ity A’ 'frust Company, to the ])laiutiff, Jean 0. 
Menef(‘(‘, Administratrix of tin* estate of said Flournoy 
Menefe(‘, (h‘ci‘ased, njion the payment hv said plaintitY to 
the di‘fendant David S. Hendrick, trustee, of the sum of 
1’hii-tv-four Hundred Dollars which the (’onrt 

hereby fixes by consent of the parties hereto as compensa- 

torv damaues incnrretl bv the defendant David S. 

• * • 

(».*) 11 (‘lid rick, trnsiee, g rowing out of any and all 

breach(‘s set forth in >aid contract, and 
rpon flirtln‘r consideration by the court it is ordered that 
tin* jilaintiff n{)on d(‘livery of said collatc‘ral as aforesaid, 
be and slu‘ is hereliy directed to pay the sum of Two Hun¬ 
dred Dollars (jfl’Ott.tH)) to Messrs. l*eelle, Ogilby & Lesh, 
attorneys for tin* defi'iidant, 'file American Si‘cnrity (S: 
'fi’iist Company, aiul Fifty Dollars the balance of 

th(‘ charg(‘s of the said 'frust Company, in full rnpiiilation 
and discharge of any and ail expenses including counsel 
fei‘s, to whieh the said American Security (k’ Trust Com¬ 
pany, trustee has bei'ii put, pursuant to tht‘ l(‘rms of tin* 
aforesaid I'ontract. 

And it is flirthi‘r ord(‘red that the plaintiff pay to John 
Lewis Smith, attorney for said David S. Heiulrick, the sum 
of Five llundri'd Dollars (Ji^oOO.tlO) in full of professional 
services ren(h‘n‘d growing out of the breach hy the plain¬ 
tiff's intestati* of the contracts of rluly ‘JG, 192*2 and May 16, 
192.‘h as aforesaid. 
l>v the Court: 

IM^VTOX (;0IH)()X, 

Justice. 


From so much of the foregoing decree as liolds the con¬ 
tracts hereinabove set forth as collateral securitv for dam- 
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ages sustained by reason of the breach of the covenants 
tlierein, tlie defendant David S. Hendrick, trustee, hereby 
notes an appeal to the Court of Appeals of the District of 
Colunibia, and the penalty in tlie undertaking for ousts on 
said api)eal is hereby tixed at One llnndred Dollars 
($1()0.()()), in lien of which the sum of Phfty Dollars ($50.) 

may be deposited with the Clerk of the Court; and 
()() the j)laintiff notes an a])j)eal from so much of the 
foregoing decree as directs her to pay the sum of 
Two Hundred Dollars ($‘2()().0()) to the attorneys for the 
defendant. The American Security 6c Trust Com])any, and 
the charges of Fifty Dollars ($50.00) to said Trust (^om- 
])auy; and the j)laintiff also notes an a])])eal to the Court 
of Ap])eals of the District of Columbia from so much of the 
decree as directs her to ])ay to John Lewis Smith, attorney 
for the said David S. Heudric'k, trustee, the sum of Five 
Hundred Dollars (.$500.00) as ('ouiisel fees, and the penalty 
in the undertaking foi’ costs on said a])peal is hereby tixed 
at One Hundred Dollars ($100.00), in lieu of which the sum 
of Fifty Dollars ($50.00) may be (lej)osited with the Clerk 
of the (k)urt. 

I^y the Court: 

IM^lYTOX (JOHDOX, 
Memoranda. 

June S, lt)*28.—Fudertaking on app(‘al approved and tiled. 

JuiK' 12, 1028.—$50 d(‘posi1ed by F. Hilton Jackson, for 
])laintitT in lieu of bond on appeal. 

07 Ass 'ffin mutt nf Errors. 

Filed June 20, 1928. 


1. The Court eri’ed in d(‘creeing that the stock held bv the 
Am(*]‘i('an Secul'ity and Ti-nst (Jompauy under the contracts 
of July 20th, 1922, and ^tay 10th, 1923, be declared to be 
held as collateral securitv. 
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2. Till* Court 1 ‘iTC‘cl ill ordoriii;^- that the said stock be 
turned over by the American Security and Trust Company 
to the jiIaintitT herein. 

JOIIX IJAVIS SMITH, 

JOIIX PAUL JOXKS, 

Attonivifs for Drfruf/dnf, Ihirid S. llendr’x k ( A ppcllanf). 

Assiffifidcnfs (tf Error ini ('ross Api)eal. 

Filed dune 20, 1028. 

**«*•«• 

1. Till* C(»urt erred in awardin.i*- counsel fees airainst the 
])laiiititT bi*lo\v in the sum of $500.00 in favor of the attor- 
n(‘y for David S. Hendrick, 'rrustee. 

2. Tin* (’oiii’t erred in awardiiii;- aiiv sum whatever, bv 
way of couiis(‘l fees auaiiist tin* ])laintiff in favoi* of the 
attorn(*y for the def(*ndant David S. llc'iidrick, 'Prustee. 

.2. Tin* Court (*ri’ed in not holdiniL*' that counsel fees were 
not i*(*covei’able ay^ainst tin* plaintiff by the attorney of 
r(‘cord of tIn* d(*fendant David S. ll(*ndrick, dh-ustee. 

4. Tin* (’ourt erred in awai'diny all of counsel fees and ex- 
p(‘nses incurn‘d by tin* def(*ndant the American Se- 
08 cu]*ity Trust Company ayainst the ])laintiff. 

5. The ('’ourt (‘ri-(*d in not d(*creeiny that the coun¬ 
sel f(‘(‘s and other (*X]n‘nses of tin* (h‘fendant, tin* American 
Secni-ily A' 'Trust (’oinjiaiiy should b(‘ borin* ecpially by the 
plaintiff and the (h*ft‘inlant Da\'id S. ll(*ndrick, Tiaistei*, as 
(*x])ressly provided in the contracts attach(‘d to the bill of 
complaint. 

K. HIT/TOX JA(M\S()X, 

At for nr tf for Eld’infilf. 
JKAX 0. MFXKFEF, 

E.rrrnf rix of fJir Kstdfr of Elonrnoff Mrnrfrr, (IrcrdSCfl. 

Iff notion of Ur cord. 

Fih*d Juin* 20, 1928. 


To the Clerk of the Supreme Court of the District of Co¬ 
lumbia : 

Yon are hereby directed to prepare the record on appeal 
(by the defendant David S. Hendrick) to the Court of Ap- 
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peals from the final decree ordered by the Court against 
the defendant and in favor of the plaintitf. 

In the preparation of said record on appeal you are di¬ 
rected to include the whole record below except such parts 

thereof as are to 1)0 omitted by the Hides of the said Court 

* 

of A])])eals, and also include this designation. 

dOllX LKWIS SMITH, 

JOHN PAUL JONES, 
Atiomvijs for Drfviidaiit, David S. 

lie lid rick (A p pel Unit). 

fit) Sui)reme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 68, both inclusive, to lie a true and cor¬ 
rect transcript of the record according to directions of coun¬ 
sel herein filed, copy of which is made part of this trans¬ 
script, in cause No. 4681)0 in Etpuly, wherein Flournoy 
Meiiefee is Plaintiff and American Security & Trust Com¬ 
pany, a cor})()ration. Trustee, el al. are Defendants, as the 
same remains upon the liles and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and 
affix the seal of said Court, at the (fity of Washington, in 
said District, this 6th day of August, 1928. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of (kilumbia Supreme Court. 
No. 4808. David S. Hendrick, trustee, appellant, vs. Jean 
G. Menefee, Admrx., &c., et al. Court of Ajipeals, District 
of Columbia. Filed Ang. IJ, 1028. Henry W. Hodges, 
Clerk. And No. 4820. Jean (i. Menefee, admrx., &c., ap¬ 
pellant, vs. David S. Hendrick, trustee, et al. Court of Ap¬ 
peals, District of Columbia. Filed x\ug. 28, 1928. Henry 
W. Hodges, clerk. 
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IN THE 

COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

April. Term, 1928. 

No. 4808. 


David S. Hendrick, Trustee, Appellant^ 

V, 

Jean G. Menefee, Administi?atrix of the Estate of 
Flourney Menefee, Deceased, et al. 

AND 

No. 4820. 

Jean G. Menefee, Administratrix of the Estate of 
Flourney Menefee, Deceased, Appellant^ 

V, 

David S. Hendrick, Trustee, et al. 

BRIEF FOR APPELLANT IN No. 4808. 

STATEMENT OF THE CASE. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia (Rec., pp. 51, 52) en¬ 
tered after hearing in Equity Cause No. 46,895 below, 
in which Flouniey ^tenefee, deceased (hereinafter re¬ 
ferred to as “the lessee’^), was the original plaintiff, 


and tljo American Security Trust Company (herein¬ 
after ]-eferred to as “Tlie Trust Com])any”), David 
S. Ilimdi'ick, Trustee (a])pellaut liere), (liei’eiuafter 
refer](‘d to as “the lessoi*”), Hal])li P. I^arnard, As- 
siiriKH* of Ontario (Jara.ui*, Incor])orate(l, and Samuel 
l>r(‘z, Assiunee of Fj’aiik S. Smith, were named as de¬ 
fendants. 

Dui’iny tia* pend(‘noy of i1k‘ cause l)elow, tlie ])lain- 
tiff. Fioui'iicy Meindee, d(*})arted this life on the IHtli 
day (d‘ Aiiyust, A. I). 1!07, and on the 4th day of Octo- 
h(‘r, A. I). Jean (J. Mcmdei*, appellee here, havini^ 
duly «jnalllied as Administratrix of decedent’s (‘state, 
])i’ay(‘d to h(‘ made a ]»arty plaintiff in the cause helow 
in the place of the said Flouiaiey .M(*n(‘f(*(‘, d(‘ceased. 

< >11 or about tin* ‘Jdth dav of Julv, A. I). 1 the said 

Flourncv MeiU'fee, dec(‘as(*d, entered into a contract 

of leas(‘ (Io*c., ]). 10 r/ scr/.) as lessee with ap]K*llant, 

David S. ll(‘ndiMek, I’rusti*!*, under the terms of which, 

amofiy otlu*]* thiniis, the l(‘ssei‘ d(‘livered to tin* 'I’nist 

(’omjjany, in (‘serow, two certain ])romissoi-y notes 

])ayahle to the order of the h‘ss(‘e (l\(‘c., )). 11), one in 

th(‘ sum of f’ive Thousand (jfb,!)()().00) Dollars, the 

oth(‘r iti the sum of ()ne Thousand (Jrl,000.00) Dollars. 

J’hese two notes wi‘re to 1 h‘ held hy the Trust Com))any, 

“to insure th(‘ faithful ])erformauce of this (*outract” 

on th(‘ part of the lessee. J’he said contra(*t further 

pi’ovided that tin* Trust Com])any was ther(*hy “au- 

thoriz(‘d hv the lessee to deliver the said notes to the 
« 

lessor, ])ro])erly (‘iidorsed, in the event of any breach 
of any covenant (d' this a.irre(‘ment on the part of the 
lessee, and which breach shall be certitied to the said 
Trust Com])auy by the affidavit of the lessor; that said 
notes in such event to be retained by the lessor as licpii- 
dated damages.” 
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Subsequently, the notes were paid in full, and the 
lessee, desiring to have the use of the funds realized 
therefrom, entered into a supplemental aii^reement with 
the lessor on or about the Ibth dav of ^lav, A. D. 1923 
(Ree., ]). 15 cf scq.). Under the terms of this su])ple- 
meiital airreement, the lessee paid to the lessor the sum 
of Two Thousand ($2,000.00) Dollars which was cred¬ 
ited as the last two months’ rent, and de])osited with 
the Trust ('om])any, certain shares of American Tele- 
])hone c'c Telei»:ra])h Com])any stock of the ])ar value of 
Four Thousand ($4,000.00) Dollars, which shares of 
stock were 1o be ‘‘held and retained bv the Trust (^om- 
])any in lien of the said two notes, which have been paid 
as hereinbefore stated, and as a piaranty of the faith¬ 
ful ])erformance of the rental contract of the 2()th day 
of duly, 1022, and under all the tei*ms and conditions 
set out therein for the retention of the said two notes, 
which have been ])aid and satistied” (Rec., ]). 10). 

On, to wit, the 1st day of December, A. 1). 1024, with 
the consent of the lessor emb{)died in the contract of 


assi<*nment of that date, the lessee assi<>’ned all his 
I’iuhts and interest undei' the lease of duly 20th, 1022, 
to the Ontario (Jaraj^e, Incori)orated (Rec., pp. 10, 20), 
but it was therein ex])ressly stipulated that the said 
stock held in esci’ow by the Tiaist (h)mpany was to re¬ 
main so deposited in accordance with the terms of the 
said contract of lease and su])])lemental agreement 
thereto, conditioned upon the faithful perfonnance of 
the covenants contained therein by the assignee (Rec., 
]). 20). 

Lessee, with tlie excei)tion of the tirst month’s rent, 
never ])aid same to lessor on the date the rent fell due. 
This condition continued to exist after the assignment 
to the Ontario (Jarage, lncori)orated. Subsequently, 
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the Ontario (Jarage, Incorporated, became insolvent, 
and on or about the IDtb day of April, A. I). 1927, made 
and executed an assignment for tlie benefit of creditors 
to Ralph P. Barnard, without first having obtained the 
consent in wi’iting or otherwise of the lessor. 


Pavment of the rent was demanded of the lessee, hut 
the same was not ])aid. ()n the 2r)th day of A])ril, A. D. 
lf)27, lessee's attorney offei-ed ])ayment of One Thou¬ 
sand (jfl,()()0.()0) Dollars, said amotint to he realized by 
the sale of the stock ])osted with the Trust ('om])any to 
that amount, for rent ending May 14, 1927. This was 
refused hv the lessor throuu:h his attornev and com- 
pliaiice with the terms of the lease was demanded. At 
this time, attorney for the lessor, further advised the 
lessee that it would he necessary to proceed under the 
contract of lease and supplemental agreements as the 
otTer was not in accordance with the terms of the lease 
protecting the covenants and guaranteeing per¬ 
formance of the same. 


On the 2f)th day of A])ril, A. 1). 11)27, lessee filed suit 
as above set forth, ])raying that the lessor ho enjoined 
from ]*eceiving the said stock from the Trust (\)m])any 
as ])rovided under the terms of the lease, and further, 
to enjoin the Trust ('ompany from turning over the 
said stock to the defendant lessor, “unless and until a 
sum in excess of Two Thousand ($2,()()().00) Dollars, 
the amount in the hands of said Hendrick, Trustee, 
covering the last two months' rent dtie under the said 
contract of lease, becomes due and ])ayahle on account 
of the said rent." 


On the 4th day of ^lay, A. D. 1927, defendant lessor, 
your ai)i)ellant, filed his se])arate answer and cross¬ 
bill Rec., ]). 24 ef scr/.), ])raying that the defendant 


Trust (\)m])aiiy ho ordorod hy the trial coiiii to trans¬ 
fer and deliver the said stock to the defendant lessor 
as liquidated damages, in accordance with the terms 
of the said contract (Rec., p. 29), after setting up 
(Rec., p. 26) that “contrary to the provisions of the 
said lease agreement, plaintiff and his assignee have 
failed and neglected to keep the said premises in 
proper repair, and the said parties or either of them 
have damaged and injured the said premises to such 
an extent that it would require the expenditure of sev¬ 
eral thousands of dollars to place them in the proper 
condition of repair, as provided in said lease agree¬ 
ment; * * and (Rec., p. 27) that “the said at- 

temi)ted assignment (to Ralph B. Barnard, as as¬ 
signee), is contrary to and in direct violation of the 
terms of the said lease * * and that this assign¬ 
ment for the benefit of creditors was an additional 
breach of the terms of the lease. 

On the 21st day of June, A. 1). 1927, defendant lessor 
delivered to the Trust Company his affidavit setting 
forth a breach of the covenant to pay rent embodied 
in the agreement of July 26th, 1922, and the supple¬ 
mental agreement of ^lay 16, 1923, and a further 
breach of the said agreements prohibiting assignment 
of the said lease without the written consent of the 
lessor (Rec., pp. 45, 46), and claiming the delivery by 
the Trust Company to him of the stock deposited with 
it as liquidated damages under the terms of the con¬ 
tract of lease and supplemental agreements as guar¬ 
anty for the faithful performance of all the covenants 
of the said agreement and sup])lemental agreements. 

On the 23rd day of June, A. D. 1927, the defendant 
Trust Company filed its separate answer to the plain¬ 
tiff’s bill of complaint (Rec., p. 41 et seq.), setting 
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forth “that it is advised bv its counsel that unless oth- 
erwise directed by this or some other court of compe¬ 
tent jurisdiction, it is its duty in the premises, • • • 

to com})ly with the terms of its undertaking by deliv¬ 
ering the aforesaid stock to the defendant David S. 
Hendrick, * * 

Whereu])on, by stipulation, hearing was had upon 
the Bill, Answers and Exliibits, and the Court, after 
argument, took the matter under advisement. Subse- 
c|uently, the Court entered its decree holding the stock 
de])Osited with the Trust Company “to be held as col¬ 
lateral security * * and ordering that it be ‘‘de¬ 

livered by the defendant Trust Company, to the plain¬ 
tiff, dean C. Mc^iefee, AdministI’ati’ix of the estate 
of Flourney Menefee * * From this decree, the 

appeal was taken. 


Assignment of Errors. 

The Court erred below as follows: 

1. The (k)Uit (‘i*red in decreeing that the stock held 
by the American Security Trust Company under 
the contracts of July 2Gth, and May 16th, 1923, 
be declared to be held as collateral securitv. 

2. The Court erred in ordering that the said stock 

be turned over l)v the American Securitv & Trust Com- 

* * 

pany to the plaintilf. 


Questions of Law. 

1. AVas the certificate of stock for forty (40) shares 
of the stock of the American Telephone & Telegraph 
Company, deposited with the Trust Company by ap- 
])ellee's intestate, so deposited as liquidated damages 
or a penalty? 
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2. Where the parties to a contract clearly express 
it to be their intention that upon a breach, the stock 
deposited is to be delivered as liquidated damages, 
can the court disregard that specific agreement and in 
so doing make a new contract? 

ARGUMENT. 

Was the Certificate for Forty (40) Shares of the Stock 
of the American Telephone & Telegraph Company, 
Deposited with the Trust Company by Appellee 
Intestate, so Deposited as Liquidated Damages or 
a Penalty? 

Bv entry of the final decree in tlie lower court, the 
stock deposited with the Trust Company was declared 
to be held as “collateral security” and as such, or- 
dered to l)e returned to the api)ellee. This resolves 
itself into the main question in this case: Was the 
stock so deposited, liquidated damages as expressly 
stated in tlie contract, or a penalty? 

By the express terms of the contract of lease, the 
stock was dei)osited with the Trust Company as “liqui¬ 
dated damages,” to protect the lessor from any injury 
or damages that might arise from the rental of the 
premises to the lessee. This was ratified and reaf¬ 
firmed in both the supplemental agreement and the 
contract of assignment to the Ontario Garage, Incor¬ 
porated. The intention of both parties to the lease 
agreement is clearly set forth therein, and this inten¬ 
tion is reasserted in each of the supplemental agree¬ 
ments. This court has held that it will determine 
“from the subject-matter of the agreement, the mean¬ 
ing and intent of the parties as expressed in the con- 
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tract, and tlie terms used to express that intent,’^ 
w]i(‘t}ier or not the amount is to be treated as liqui¬ 
dated damages or a penalty. District of Columbia v. 
Ilarlau cC' IIoUiugsu'orth Co.^ 30 App. D. C. 270, 279, 
280. 


Tlie certificate of stock represented a specific chat¬ 
tel of uncertain value and, if the lessor sustained a 
greater loss than Four Thousand ($4,000) Dollars by 
reason of anv breach or breaches of the said contract 
of I(‘ase by the lessee, then he would have been bound 
bv the {(‘Vins of tli(‘ c()nt)‘a(*t. Had tin* value of the 
stock declined, the lessor would have been bound bv 
the t(ums of the agreement and could onlv have re- 
cov(‘r(‘d tin' chattel itself, at its then market value. 

'Phis conti’act, it is submitted, was (‘utirely reason 
able, fair and (‘(jiiitable, t<» both of the parties to the 
h*ase agivement. Botli tin* lessor and the lessee were 
adults and undei’ no li'gal disability, nor was there, in 
any ivs]n*et, any impairment of their right to enter into 
a valid conti’act. Throughout tin' negotiations and the 
entire transaction, thev dealt with each other “at 
ai'uFs length.” 

If the lessee or his attornev had considered the lease 


agreement as drawn, inequitable, unfair or unreason¬ 
able, it is submitted that eithei* or both would have 
raised this })oint before the time of execution. But the 
contract was executed without any objection, and it 
is our contention that after execution, there was noth¬ 
ing for the ])arties thereto to do but to ])erform their 
respective obligations. 

A])pellee claims that the terms of the contract, at 
this time, works great hardship, but we respectfully 
submit that this point must have been, and was, fully 
considered at the time of its execution. In point with 



this, is a leading case on the subject, Dakin v. Wil¬ 
liams, 17 Wend. (N. Y.) 447, 455, where Chief Justice 
Nelson, later a member of the bench of the United 
States Supreme Court, used the following language: 

* * A court of law ])ossesses no dispensing 
powers; it cannot inquire whether the parties have 
acted wisely or rashly, in res])ect to any stipula¬ 
tion they may have thought ])roper to introduce 
into their agreements. ♦ * * if it ])o said that the 
measure is a hard one, it may l)e replied that the 
defendants should not have stijudated for it; or, 
having been thus indiscreet, fJtei/ should have 
sou oh f the onto exemption, uhieh ivas still within 
their power, nameUf, the fulfilmeut of the con¬ 
tract/’ 

The authorities hereinafter cited sustain the prin- 
ci])le that “the intention of the ])arties at the time of 
the execution of the contract must govern,” and we 
submit tliat the intention of the lessor and of the lessee, 
as sliown by tlie express language used in the lease 
agreement, is plain. Emack v. Campbell, 14 App. D. 
C. 186, 195. 

It is our flirtlier contention that tlie verv conditions 
of the contract itself, show tliat it could not ])ossibly 
have been more reasonalile, fair, or equitable, to the 
lessee. It ])rovided for a five-year term and payment 
by the lessee of the sum of $60,000. If there had been 
an immediate default, and the lessor had been unable 
to find a tenant for the premises, he would have lost 
$60,000. 

In contrast with this comparatively huge sum, is the 
deposit of the notes for $6,000 of uncertain market 
value, which were de])osited with the Trust Company, 
and, under the terms of the lease agreement, were to 
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])e turned over to tlie lessor u])on default of the lessee, 
as “li(jnidated damages.” These notes were siibse- 
(luently re])lacod hv the stock of uncertain market value 
herein referred to. 

It is a fundamental rule of the law of contracts, that 
‘‘both of the parties to a contract must be bound, or 

neither is bound.” There must be mutualitv of con- 

« 

sent and mutual contem])lation of the legal efficacy of 
the agreement entered into by the parties. If the stock 
had been worth l(‘ss at the time of a bi-each or default 
by the lessee, then the lessee, u])on delivery of the 

stock certiticate, could have successfullv defended anv 

^ * * 

action bv the lessor. He could have availed himself 
of the language used in the contract, and the lessor 
would have had no remedv. 

W(‘ th(‘i*eforc submit to tlie ('ourt, that, if the lessor 
is bound by his express agreement, then it follows that 
the lessee must be, and we further submit that had the 
stock been worth less than its par value at the time 
of the breaches and default by the lessee, this suit 
would never have been instituted. Lessee would have 
l)ointi‘d to the stock deposited, declared that by the 
express language and terms of the lease agreement, 
th(‘ stock was declared by both parties to be “liqui¬ 
dated damages” and as such, was the limit and extent 
of his liability under the contract, and the lessor would 
have been bound. 

It is our contention that the stock de])osited, was 
de])osited as “litpiidated damages,” in that it was a 
chattel of uncertain value to be delivered bv the Trust 
(\)m])any to the lessor in the event of a breach or de¬ 
fault bv the lessee, and was at no time intended bv 
either of the parties to be in the nature of a penalty. 
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Where the Parties to a Contract Clearly Express It to 
be Their Intention That upon a Breach, the Stock 
Deposited Is to be Delivered as Liquidated Dam¬ 
ages, Can the Court Disregard That Specific 
Agreement and in so Doing, Make a New Contract? 

Originally, under the common law, the parties to a 
contract were bound by the ex])ress terms therein con¬ 
tained, hut in the course of time, it came to be recog¬ 
nized that in some cases, great hardshi]) was worked 
on one of the parties. Gradually, the courts of equity 
stej^ped in and assumed jurisdiction where by the 
terms of the contract, one of the parties was pledged 
to forfeit a sum greatly in excess of the damages actu¬ 
ally sustained. This relief continued to develop until 
about twenty-five years ago, at which time such ex¬ 
treme action had been taken by the courts, in making 
new contracts for the parties, that a reaction set in. 

The e(|uity courts had reached the ])oint where they 
interpreted such contracts in a manner that entirely 
disregarded the express terms of the agreement en¬ 
tered into by the parties and created a new contract, 
considering the real (juestion to be “not what the 
])arties intended, but whether the sum is, in fact, in the 
natui’e of a penalty; and this is to be determined by 
the magnitude of the sum, in connection with the sub¬ 
ject-matter, and not at all by the woi’ds or the under¬ 
standing of the ])arties. The intention of the parties 
cannot alter it.“ (Clark on Contracts, 'Ird Ed. bl7; 
Jaquifh v. Hudson, i) Mich. 123.) But this same opinion 
stated that there was “nothing illegal or unreasonable 
in the parties, by their mutual agreement, settling the 
amount of damages, uncertain in their nature, at any 
sum u])on which they may agree.” 

But, within the last twenty-five years, to remedy this 
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extreme view taken ])y tlie courts, the courts of this 
country, and generally, led by the Supreme Court of 
the United States, in a Ionic Hue of decisoiis, liave main¬ 
tained that in such cases the iiiteutioii of the j)arties 
must icoveru, and tliat whether a stipulation to pay a 
sum oi' money is to be ti'eated as a penalty or as an 
a^'‘r(‘ed aseiuiaiiinuMit ot‘ dainaices is to be determined 
bv the conti-ac't, fairlv construed; it beiiii;’ tlie dutv of 
the court always, wliiu’e the dainaices ai’e uncertain and 
hav(* bi‘cn liquidated by auriHuneiit, to enforce the con¬ 
tract. 


It was said in the case of Sioi Prlut 'nu) d* Pub. .In.vo. 
V. Mn,,rr, U. S. (iUJ, (172, 22 Sup. VU 240, 40 L. Ed. 
3(;0, 382: 


“It may, we think, fairly be stated that when a 
claimed dis])ro])ortion has been asserted in actions 
at law it has usually been an excessive dis])ropor- 
tion between the sti])ulated sum and the ])ossible 
dainanes resulting from a trivial breach apparent 
an the fare of the cantrart, and the (piestion of dis¬ 
proportion has been siin])ly an element entering 
into the consideration of the (piestion of what was 
the intent of the jiai'ties, whether bona tide to tix 
the damages, or to stijiulate the ])ayment of an 
arbitrary sum as a iienalty, by way of security.” 


Under this line of decisions, the courts have held the 
])arties to the express language contained in their con¬ 
tracts and agi’eements, and thev refuse to make new 
contracts between them unless the ])rovisions thereof 
are unjust, inequitable, and clearly a penalty. 

In all the cases which we have been able to find, 
where a change in the express terms of a contract has 
been made, it was where a specific sum of money 
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greatly in excess of any possible damage was agreed 
to be considered as liquidated damages, but not a case 
has been found where a certificate of stock or a chattel 
of uncertain value was deposited. 

We respectfully call the court’s attention to the fact 
that the case befoi*e it comes under the latter head, in 
that here we have a chattel of uncertain value—a cer- 
titicate of stock—which, we submit, more strongly sus¬ 
tains oui‘ position in that the stock deposited is of 
lluctuating value, and y/o/ a detiiiite sum. 


The parties here, the a])pellant and appellee’s 
intestate, entered into a contract of lease on the 2bth 
day of July, 1922, the terms of which, we submit, are 
specific, unambiguous, and clearly state the intention 
of the parties. In the third paragraph of that con¬ 
tract (Kec., j). 10), the following is set forth: 


“The lessee, to insure the faithful performance 
of this contract on his part, hereby agrees to de¬ 
posit with the American Security and Trust Com¬ 
pany, of AVashington, D. C., in escrow, certain 
notes hereinafter described, properly endorsed, 
aggregating the sum of Six Thousand ($G,000) 
Dollars, the receipt whereof, by the said Amer¬ 
ican Security and Trust Company, is evidenced by 
the corjyorate signature of said Company acknowl¬ 
edging receipt of said notes, attached hereto. And 
the said American Security and Trust Company 
is herebv authorized bv the lessee to deliver the 
said notes to the lessor, properly endorsed, in the 
event of any breach of any covenant of this agree¬ 
ment on the part of the lessee, and which breach 
shall be certified to the said American Security 
and Trust Company by the affidavit of the lessor; 
the said notes in such event to be retained by the 
lessor as liquidated damages . . (Italics ours.) 
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A^aiii, tlie parties to the contract of lease, clearly 
set forth their intention with reference to the substitu¬ 
tion of other securities (Rec., j). 11), in the event of 
maturity of the notes in the lirst instance deposited by 
the lessee with the Trust Company. 

On the Ibth day of May, l!)2.‘b the ])arties to the con¬ 
tract of lease, entered into a supplemental ai;reement 
in ])ursnance of the terms thereof, occasioned by the 
payment of the notes in full held by the Trust (Com¬ 
pany under the conti'act of lease and the desire of the 

lessee to have the use of the monev realized therefrom. 

• 

After settinu’ foiMh that the two said notes had been 
])aid, and that the lessee desired to have the immediate 
use of the fund, th(‘ ai;i‘eement ])rovided (Record, ]). 
16): 


*‘. . . That tlu‘ said fund derived bv the Amer- 
ican Security and Tiaist Company from the i)ay- 
ment of the said two notes shall be disbursed as 
follows: That Two Thousand ($‘2,0()().()()) Dollars 
of the said sum shall be paid unto David S. Hen¬ 
drick, trustee, who shall thereupon j^ive Flourney 
Menefee a full i‘i‘(*eii)t for the last two months’ 
rent of the ])eriod covered by the said lease; that 
the balance of said fund derived from the pay¬ 
ment of the said two notes shall be ])aid unto the 
said Flourney Menefee u])on the de])osit by him 

with the said American Securitv and Trust Com- 

* 

pany of shares of stock of the American Telephone 
and Tele^rra])h Com])any to the par value of Four 
Thousand Dollars ($4,000.00), which said shares 
of stock shall be held and retained bv the Amer- 
ican Security and Tnist Company in lieu of the 
said two notes, which have been paid as herein¬ 
before stated, and as a ^aranty of the faithful 
performance of the rental contract of the 26th day 
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of July, 1922, and under all the terms and condi¬ 
tions set out therein for the retention of the said 
two notes, which have been paid and satisfied.’’ 
(Italic ours.) 


After reciting a further consideration granted by 
the lessor to the lessee for the payment by the lessee of 
the Two Thousand ($2,000) Dollars, which was to be 
credited bv the lessor as the last two months rent cov¬ 


ered by the said lease, the supplemental agreement 
further ])rovides (Kec., ]). 17) : 


“It is farther understood and agreed by and 
between the ])arties hereto that, in the event of a 
breach of the said lease agreement of July 26th, 
1922, the said Two Thousand ($2,000) Dollars paid 
unto the said David S. Hendrick, trustee, under 
and*by virtue of this supplemental agreement and 
provided herein to be credited as a payment of the 
rental charge for the final two months of the term 
covered by the said lease agreement, shall be sub¬ 
ject to all the terms and conditions set out in the 
said lease agreement with respect to the herein¬ 
before described two notes, ...” (Italics ours.) 

And further, with regard to the stock posted in lieu 
of the two said notes (Kec., pj). 17 and 18) : 

“It is understood by and between the parties 
hereto that the lease agreement of the 26th day of 
July, 1922, l)v and between the said parties, shall 
remain in full force and effect with the single 
modification, as herein set forth, u'lth respect to 
the substitution of American Telephone and Tele¬ 
graph Company stock to the par value of Four 
Thousand Dollars ($4,000) for the two secured 
notes described in the said agreement of the 26th 
day of July, 1922, ...” (Italics ours.) 
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On the 1st day of December, 11)21, llie parties to the 
contract of lease, together with the Ontario Garage, 
Incorporated, all of the city of Washington, District 
of (^olnml)ia, entered into a contract whereby the 
lessee assigTied all of his i*ight, title and interest in and 
to the aforesaid contract of lease to the Ontario 
Gaj*ag(‘, lncoi'porat(‘(h and the consent of the lessor 
was writtmi into the said contract of assignment in ac¬ 
cordance with the t(‘rms of the contract of lease. In 
this contract of assignment, the less(*e, as ])ai1y of the 
second part, i-enew(‘d, re-allirmed and ratilied all the 
conditions and covenants of the said contract of lease 
(Rec., p. 20). 

ddie two promissory notes were deposited in the first 
instance with the Trust (’(nnj)any “to insure the faith¬ 
ful jxM-formance" of the contract of lease, and re- 
main(‘d so deposited until the lessee desired to have 
the use of the funds I’ealized when the said notes were 


paid. The lessor agreed to allow the lessee the use of 
said fund, conditioned upon his depositing in lieu 
thereof the stock of the American Tele])hone and Tele¬ 
graph (’omj)any. 

It is respectfully submitted that the language con¬ 
tained in each of these agreements could not he more 
j)lain, unamhiguous and clear. The parties, both lessee 
and lessor, state in specific language their intent at the 
time of the execution of each. That the intention as ex¬ 


pressed in these contracts is controlling is supported 
by all of the authorities in this jurisdiction and by the 
decisions of the Supreme Court of the United States. 

In the case of Emack v. Camphelly 14 App. D. C. 186, 
195, the Court said: 


“If the parties have distinctly and by express 
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terms contracted for stipulated damages, and not 
for a i)enalty; if the intention is not at all doubtful 
or the language used equivocal; if the damages for 
a breach of the contract are not easily ascertain- 
able; if the damages specified as liquidated dam¬ 
ages are in themselves not unreasonable, it is not 
a])parent why we should not take the contract of 
the i)arties to be what they themselves have stated 
it to be. It is perfectly com])etent in law for par¬ 
ties to sti])ulate for liquidated damages in the 
place of penalties, to com[)ensate for the violation 
of the covenants contained in such contracts; and 
if tliev have done so in clear and unmistakable 

ft 

terms, at least the burden of ])roof should be upon 
him who alleges the contrary, and courts should 
not ligJftli/ distort the contract from that which it 
says to that tvhich it might he thought they should 
have said/^ 

We res])ectfully call to the court’s attention at this 
time, the specific provisions and covenants of the con¬ 
tract of lease which were breached by the lessee. It 
was set out in the said lease agreement (Rec., p. 11): 

‘^And the lessee covenants and agrees that he 
will not use or suffer to be used said premises for 
any disorderly or unlawful purpose, or for any 
other purpose than that of a public garage, and 
will not assign this lease or sublet said premises 
or any part thereof without the written consent of 
the lessor.” 

On the 19th day of April, A. D. 1927, the Ontario 
Garage, Incorporated, assignee of the lessee, made and 
executed an assignment for the benefit of creditors, 
without first having obtained the consent in writing or 
otherwise, of the lessor, which act was contrary to and 
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a breach of this provision of tlie lease agreement, per¬ 
formance of which the lessee had promised at the 
time of his assignment to the Ontario Garage, Incor¬ 
porated. 

Another covenant (Kec., ])p. 11 and 12), set forth in 
ex])ress language in the lease agreement, provided: 


“And the lessee agrees that he will at the end 
of his tenancy surrender the said leased premises 
in such substantial condition and goo(l repair, 
working order, etc., as aforesaid, ordinary wear 
and tear and loss l)y tire and stoi-m excepted; * * * 
The lessee agrees to make all rei)airs.” 


As set forth in the* answer of the a])pellant lessor 
(Kec., ]). 21)), lessor mad(‘ an ins])ection of the ])rem- 
ises aftei' occupation by Kalph P. Barnard, claiming 
to be an assignee of the Ontario Garage, lncor])orated, 
and found that contrary to the above i)rovision, lessee 
and his assignee had failed and neglected to kee]) the 
sai<l premises in ])roper repair, and the said ])arties or 
either of them had damaged and injured the said ])rem- 
ises to such an extent as to reipiire the expenditure of 
sevei-al thousands of dollars to ])lace them in the 
proper condition of repair, and lessor listed in said 
answer (Kec., ])p. 2(1 and 27) certain items of damage 
to which the attention of the trial court was called. 

Furthermore, it must be borne in mind that the 
lessee, with the exception of the first month’s rent, 
never paid same to lessor on the date the rent fell due 
under the covenant of the lease. This condition ex¬ 
isted and continued to exist from that date to and 
after the assignment of the lease agreement to the 
Ontario Garage, Incorporated. Despite the repeated 
failure of lessee and his assignee to pay the rent as 
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and at the time covenanted, lessor endeavored to 
and did deal equitably and fairly with the lessee, 
and on several occasions found it necessarv to avail 
himself of the services of attomeys to collect the rent 
dne for the use of said premises. 

It is respectfully submitted that the lessee, in the 
case before the court, read and was thoroughly famil¬ 
iar with the terms, provisions and covenants contained 
in the lease a,i»rcement. 

Contrary to the ])rovisions of the lease agreement 
and the sup])lemental agreement in pursuance therof, 
lessee and his assign violated the three covenants 
above set forth, although his intention with reference 
thereto was s])ecitically incorj)orated in the said agree¬ 
ments; which agreements, lessee, in effect, petitioned 

the lower court to reform. This court has verv care- 

* 

fully stated its ])ositiou in reforming such contracts or 
agreements in the case of District of Columbia v. Ilar- 
la)i d' Ilotliufjsu'ortJi Companij, infra, when it said on 
page 280 in oO A])]). I). C\, that, in that case, “the plain¬ 
tiff has raised no issue as to the sum named in the con¬ 
tract being out of proportion to the amount involved 
in the transaction, and no fraud or mistake is atteged 
or facts stated that would justify this court in holding 
that the contract should he reformed^’ 

This court, in the h]mack case, above cited, after 
stating the pro})ositions there set forth, went on to 
say (pp. 195, 19G of 14 App. D. C.): 

“AVhat Sir George Jessel, Master of the Rolls, 
in the case of Willis v. Smith, Law Rep. 21, Chan- 
cer>' Division, 243, 266, said upon the question is 
very appropriate here. He said: H have always 
thought, and still think, that it is of the utmost im~ 
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portance as regards contracts bet ween adidts — 
persons not under disability, and at arnds length 
—that the courts of law should maintain the per¬ 
formance of the contrO'Cts according to the inten¬ 
tion of the parties; that they should not overrule 
any clearly expressed intention on the ground that 
judges know the business of the people better than 
the people know if themselves/ 1 am perfectly 
well aware tliat there are exce])tioiLs, but they are 
exce])tioiis of a legislative character.” (Italics 
ours.) 


After citing several cases, this court added: 


”Both upon reason and upon authority we think 
that, when the })arties in the case now before us 
provided in their contract for ‘liquidated dam¬ 
ages’ to he paid or allowed to the owner of the 
])roperty in the event of the failure of the contrac¬ 
tors to complete the houses within the time speci¬ 
fied, they meant jirecisely what they said; and the 
courts hare no right to make any other or different 
anitract far them. The ])rovision in the contract 
is not unreasonable, harsh or o])pressive. The 
amount stipulated to be ])aid does not apjiear to be 
greatly, if at all, in excess of a fair rental value of 
the ])remises iqion the comjiletion of the houses. 
And certainly if there is any class of ])ersons in 
the communitv against whom it is necessarv for 
others to guard themselves by jirovisions of this 
kind, it is the class of reckless, improvident and 
sometimes even dishonest builders in this District 
who have only too fre(iently involved in financial 
difficulty and vexatious litigation, not only the 
owners of property who have contracted with 
them, but also the honest mechanics and material 
men who have trusted too implicitly in their rep¬ 
resentations. The courts should strive to uphold 
rather than to overthrow such provisions.” 
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In the above case, this court clearly stated its atti¬ 
tude in contract cases similar to the one now before it. 
In 1907, another decision that is in line with the Emack 
case was decided— District of Columbia v. Harlan S 
Hollingsworth Company^ 30 A])p. D. C. 270. This 
Court said, at page 277, in the opinion written by Mr. 
Justice Van Orsdel: 

“Counsel for plaintiff contends that the con¬ 
tract provides for the imposition of a penalty, and 
not liquidated damages, and therefore the District 

of Columbia was onlv entitled to deduct from the 

% 

contract price the amount of damages actually 
sustained in consequence of plaintiff’s delay in 
delivering the boat. In England, before the pas¬ 
sage of the statute of forfeitures and penalties 
8 & 9 Wm. Ill), in actions at law on a contract, 
where the y)erformance of the conditions was se¬ 
cured by a ])enalty, the recovery was for the full 
amount of the penalty. Courts of equity, however, 
could relieve against fraud or mistake. The ef¬ 
fect of this statute was to furnish the same relief 
in a court of law as could be obtained in a court of 
equitv. In Sinn Printing d' Pub. Asso. v. Moore, 
183 f. S. 661, 46 L. Ed. 377, 22 Sup. Ct. Rep. 240, 
the court, s])eaking through Mr. Justice White, 
said: ‘Of course, courts of common law, merely 
bv reason of the statute of 8 & 9 William ITT did 
not acquire the power to give relief in cases of 
contract, where a court of equity would not have 
exercised a similar power. Xow, courts of equity 
do not grant relief in cases of liquidated damages 
—that is, cases when the parties have agreed that, 
in case one party shall do a stipulated act, or omit 
to do it, the other party shall receive a certain sum 
as the just, appropriate, and conventional amount 
of the damages sustained by such act, or omitting 
to do it/ Story Eq. Jur., sec. 1318. And as long 


ago as 1768, T^ord Mansfield, in Lowe v. Peers, 4 
I>ni*r. '2'2'2o, said: ‘Courts of ecinity will relieve 
against a penalty upon a com})ensation; but where 
the covenant is to ])ay a particular li(pndated sum, 
a court of (‘(piity can not make a new covenant for 
a man; nor is there any room foi* com])ensation or 
r(‘lief.’ Whilst the courts of the United States, in 
actions at law, undoubtedly ])ossess the ])ower con- 
ferred upon the courts of common law by the stat¬ 
ute of 8 !) William III, and whilst recognition of 

such power was embodied in the judiciary act of 
178b, i-e])roduced in section bOl, of the Revised 
Statutes, fJu' 'Infif of such rourfs to (five effect to 
the plaiiilif r.rprcsscd will of coutractiiiff parties 
is as iinpcrafivclif uvccssarif now as it was at com¬ 
mon laic after the adopfitni of the Kiuflish stat- 
nted It will be observed that at the ])resent time, 
neither in Kiiirland nor in this countrv, do courts 
of law ])ossess the right or ])ower to give relief 
in cas(‘s of contract where a court of e(iuity would 
not exercise a similar power. The rights of the 
])arties to this action can rise no higher in a court 
of law than they would in a court of ecpiity, and 
courts of ecpiity in the absence of fi’aud or mis¬ 
take, do not grant relief in cases of liquidated dam¬ 
ages."' (Italics ours.) 


It is submitted to the court, that in the case before 
it, no ti’ace or even an intimation of fraud on the part 
of the a])pellant, has been asserted at any time by the 
api)ellee, nor has the ai)pellant or her intestate during 
his life time, ever urged that there had been or was, 
mistake at the time of the execution of the contract or 
anv other time. 

In the Hollingsworth case, the two English authori¬ 
ties concern instances where a ^'certain sunP^ was set 
aside as liquidated damages. In this case, it is re¬ 
spectfully submitted, we have an even stronger propo- 


sit ion, in tliat tlie stock deposited was a chattel of 
uncertain value which was, under the express terms 
of the lease agreement, deposited with the Trust Com- 
])any to be turned over to the lessor as ‘‘liquidated 
damages” upon default by the lessee. 

In the event of the breach of the covenants contained 
in the said lease agreement, three of which were 
breached as hereinbefore set forth, the damages that 
might be sustained by the lessor by reason of the 
lesseeks default, could not have been approximately 
estimated at the time of the execution of the contract. 
Further, the damage so resulting might have been 
greatly more than the value of the stock deposited. Of 
course, it might have been less, but in any event, be¬ 
cause of the difficulty in assessing such damages, the 
parties to the lease agreement, intended and sx)ecifi- 
cally stated, that the stock deposited with the Trust 
Company, was so deposited as liquidated damages/^ 
to cover any breach or default on the part of the lessee. 

In point with this proposition is the language of the 
court in the Hollingsworth case, at page 278: 

''There is nothing to prevent the parties from 
stipulating in advance that a certain sum shall he 
the damages which one shall forfeit to the other 
for failure to perform the conditions of a valid 
co)itract. Especiallg is this true where tJie dam¬ 
ages to he sustained are uncertain in amount and 
cannot easily he ascertained. In the case at bar 
the actual amount of damages that might accrue 
because of the failure of the plaintiff to complete 
the fire boat within the time stipulated would be 
difficult to anticipate. The loss that might be sus¬ 
tained by the absence of an important part of the 
equipment of the fire department, such as this 
boat, might be inestimable. The fact that a fire 


did not occur during the period of the delay is im¬ 
material. We are here eoacerued with the condi¬ 
tions that confronted the parties when the contract 
was made and the elanse providing for damages in 
case of delag was inserted. It was the possible 
damage that might accrue from delay that gov¬ 
erned tlie parties in fixing in advance the amount 
that should be regarded as settled and liquidated 
damages. It is not our province, in the absence of 
fraud or mistake, to set aside the plain terms of 
this contract and undertake to make for the parties 
a better contract than they mafic for themselves, 
hnprovident and unwise contracts are often made, 
and where the parties act independently, free from 
fraud or (dher reason that would call for the inter¬ 
vention of a court of equity, and the intention can 
be drawn with reasonable clearness from the ivrit- 
ten i}istn()n(')it, it is not the duty, or within the 
})ou'er, of courts of law to place a different con¬ 
struction upon the contract than was intended by 
the parties when the agreement was originally 
mad(‘. Where the amount agreed upon as liqui¬ 
dated damages is out of all ])roportion to any 
actual damages that could possibly accrue, courts 
of eciuity may grant relief; but a court of law has 
no right to construe a contract contrarv to the in- 
tent ion of the ])arties therein ex])ressed, in order 
to make for them a better or more e(]uitable con¬ 
tract than they made for themselves at the incep¬ 
tion of the transaction, when both parties could 
view equally the advantages and disadvantages 
that would probably arise. 

“Whether the sum agreed to be paid as damages 
for the failure to perform the conditions of a con¬ 
tract shall be treated as liquidated damages or as a 
penalty is to be dravm from the subiect-matter of 
the agreement, the meaning and intent of the 
parties as expressed in the contract, and the terms 
used to express that> intent. In determining this 
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question, courts will not be bound by the exact 
language of the contract. The contract may use 
the terms ‘forfeit^ and ‘penalty,’ and yet be con- 
stnied to call for liquidated damages; and, like¬ 
wise, the word ‘liquidated damages’ used in a con¬ 
tract may be held to mean a penalty. In order to 
determine whether the amount stipulated in a con¬ 
tract to be forfeited for non-performance should 
be construed as a penalty or liquidated damages, 
an examination should be made of the whole con¬ 
tract, the sum stipulated, the ease or difficulty of 
measuring the pecuniary loss that would be sus¬ 
tained by the breach, the subject-matter of the con¬ 
tract, and the proportion that the amount stipu¬ 
lated bears to the entire consideration.” (Italics 
ours.) 

Thus far, we have been stating the general proposi¬ 
tions of law relative to liquidated damages and 
penalties. In the last case above cited, the court said: 
that in determining whether a sum stipulated was to 
be construed as liquidated damages or a penalty, 
among other things, ‘‘the sum stipulated, * * * and 
the proportion * * * that it bears to the entire con¬ 
sideration” must be considered. 

In the case before the court, the lessee breached three 
of the covenants contained in the lease agreement, 
among which was the provision to keep the premises in 
rej)air, and u])on expiration of the term to surrender 
the same in ‘‘such substantial condition and good re¬ 
pair, working order, etc., * * ♦ ordinary wear and 
tear and loss by fire and storm excepted.” This, he 
and his assign failed to do. 

The appellant lessor, in his answer to the Bill of 
Complaint filed in the lower court (Rec., pp. 26 and 27), 
set forth this breach and itemized certain damages suf- 
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ferod by him })y reason of the default in performance 
of tliis covenant. Lessor avers that he sustained dam¬ 
ages of several thousand dollars, and in the Final De¬ 
cree (Rec., ]). 52) it is set forth that the parties to the 
suit had stipulated that the actual damages suffered by 
the lessor aggregated the sum of $5,400. To this should 
be added $5(H) for lessor’s attornev’s fees. 

It is res])ectfully submitted to the court that the sum 
stipulated was no/ out of ])ro])ortion to the par value 
of the stock deposited with the Trust Company. Thus, 
the liquidated damages fixed in the contract were 
almost identical with the actual damages sustained, 
and in fact, the actual dauia^es plus attorueys^ fees 
ami other costs below, actually exceed the par value 
of the stock deposited. 

AVe submit that this fact alone, conclusively estab¬ 
lishes the reasonableness of the contract and the 
amount agreed upon therein as “liquidated damages.” 

In the Hollingsworth case, the court continued (p. 
280): 
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Cases might arise where it would be dillicult to 
ascertain exactIv what the ])arties meant bv a 
stipulation in a contract looking to the compensa¬ 
tion to one ])arty for the breach of the other. Rut 
the contract in the case at bar })resents no such 
diHiculty. The intention of the i)arties to this con¬ 
tract cannot be misunderstood. It is stated that 
‘the contractor shall forfeit to the District of 
(\)lumbia the sum of $25 for each working day 
that he shall be in default, which sum of $25 per 
day is hereby agreed upon as fixed and liquidated 
damages that the District of Columbia will suffer 
by reason of such default, and not by way of 
penalty.’ In the face of such language it would he 
absurd for a court to impute to the parties an in- 
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tent ion different from that which the language 
used so elearly implies. Besides, the plaintiff has 
raised no issue as to the sum named in the contract 
being out of pro])ortion to the amount involved in 
the transaction, and no fraud or mistake is alleged 
or facts stated that would justify this court in 
holding that the contract should be reformed/’ 
(Italics ours.) 

Likewise, in the case now before the court, it is sub¬ 
mitted that the intention of the parties to this contract 
is clearly expressed therein, and cannot be misunder¬ 
stood. Lessee agrees and specifically authorizes the 
Trust Company to deliv^er the notes to the lessor, 
‘‘properly indorsed, in the event of any breach of any 
covenant of this agreement on the part of the lessee, 
and which breach shall be certified to the said Ameri¬ 
can Security & Trust Company by the affidavit of the 
lessor; the said notes in such event to he retained hy 
the lessor as liquidated damages^^ (Rec., p. 10). 

And in the supplemental agreement of July 26th, 
1922 (Rec., p. 17), it is “understood by and between 
the parties hereto that the lease agreement of the 26th 
day of July, 1922, hy and between the said parties, shall 
remain in full force and effect * * 

And further, in the contract of assignment to the 
Ontario Oarage, Tucor})orated, the lessee “ratified and 
re-affirmed all of the obligations imposed upon him 
under and by virtue of the aforesaid contract * * 
(Rec., p. 20). 

It is respectfully submitted that language could not 
be more clear. And it is worthy of note that this court 
reversed the findings of the lower court in the Hollings¬ 
worth case. 

In the later case of Barnette v. Sayers, decided May 
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7th, 1923, in 53 App. I). (1 1()9, this court was once 
again called upon to pass on whether a stipulated sum 
contained in a contract was to be construed as liqui¬ 
dated damages or a i)enalty. This court, at page 171, 
said: 


‘‘(1) The (piestion of whether a contract pro¬ 
vides for licpiidated damages or a ])enalty is often 
one of great dilhculty to determine. The authori¬ 
ties are numerous and dillicult of reconciliation, as 
the courts a])])arently often have had more regard 
to facts outside the contract and to the sup])osed 
e(piities of each case than to any applicable general 
])rinci])le of the law, if such there be. One of the 
latest and clearest ex])ositions of the law on this 
question will be found in Vmicd States v. Bethle¬ 
hem Steel Company, 205 U. S. 105, at page 119, 
27 Sup. Ot. 450, at i)age 455 (51 L. Hd. 731), where 
the court said: 


‘The courts at one time seemed to l)e quite 
strong in their views and would scarcelv admit 
that there ever was a valid contract ])roviding 
for li(piidated damages. Their tendency was to 
construe the language as a penalty, so that noth¬ 
ing but the actual damages sustained bv the 
party aggrieved could be recovered. Suhse- 
(fuoitly the courts became uun'c tolerant of such 
prorisious, and have noiv become strouyly in- 
cliucd to allow parties to make their own con¬ 
tracts, and to carry out their intentions, even 
when it would result in the recovery of an 
amount stated as liquidated damages, upon 
proof of the violation of the contract, and ivith- 
out proof of the damages actually sustained. 
This whole subject is reviewed in Sun Printing 
d' Publishing Association v. Moore, 183 U. S. 
642, 669, where a large number of authorities 
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upon tliis subject are referred to. * * * The 
question always is, what did the parties intend 
hy the language used? When such intention is 
ascertained, it is ordinarily the duty of the court 

to carry it out.’ 

% 

Having in mind the salutary rule that, if the intent 
of the parties can be ascertained from the contract, 
it should be enforced, we proceed to examine it; 
and, in passing, it may be remarked that there 
were no preliminary negotiations or attending cir¬ 
cumstances that are relevant to its interpretation. 

(2) The contract does not in express terms 
provide either for a ])enalty or liquidated dam¬ 
ages. It provides that, if Barnette does not per¬ 
form on her ])art, the payment of $500 may be for¬ 
feited at the option of Sayers, and if the latter 
does not choose to take that course, she may have 
such other relief as law or equity may award her. 
Mrs. Sayers has sought no other relief, and by re¬ 
taining the money may be considered as having 
exei’cised her right to keep it and regard it as for¬ 
feited. The contract does not give Barnette any 
voice in that matter. ()f course, if there were fraud 
or deceit on the part of Sayers, another question 
would arise; but there is none. The contract im¬ 
plies that, if Barnette failed to perform, damages 
might arc rue to Sagers, and ice think the plain 
meaning of the eontract is that, in the event of 
such hreaeh, Sagers has the right to keep the 
money she has received as and for liquidated dam¬ 
ages. By retaining it she has thereby deprived 
herself of any further relief, legal or equitable, 
and relieved Barnette from liability under the 
contract.” 


It is respectfully submitted that in this case, the les¬ 
sor, appellant here, having sought no other relief, was 
entitled by the express terms of the lease agreement 
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to the stock deposited as liquidated damages, and in so 
accepting the same he is also barred from any further 
relief either at law or in equity, this court went on to 
say, ])age 172: 

(o) 111 reacliing this conclusion we have in mind 
a rule often ajiplied that, if the amount claimed to 
1)0 tiiiuidated damaffcs is disproportionate to the 
oitirc consideration of the contract^ some infer¬ 
ence tniffht arise that it was not intended in the 
contract to provide for such damages. There is 
}iothina here, however, to justify the application 
of that mlc. When this contract was made, it is 
obvious that no one could tell whether, in the event 
of a brea('h ])v Barnette, Savers would be dam- 
aged, or if so, the amount thereof. It is easy to 
see that in the event of such breach, unless she 
were able to make an early subsecpient sale, her 
damages not onlv might be verv uncertain but diffi- 
cult of ascertainment. When the contract was 
mad(% )io (tnc could tell anifthinp about it. The 
right at lier o])tion to forfeit the deposit, in the 
event of a breach, clearly meets this contingency. 
If Baimette breached the contract and Savers for- 
feited the $7)00, that ended the whole matter; 
otherwise Sayers might resort to the courts for 
relief. 


Tile att(‘ntion of tlu* court is respectfully called to 
the damages arising bv reason of the breach of the 
covenant providing for the return of the premises to 
the lessor in substantial condition, ordinary wear and 
tear excelled. It cannot be denied, we submit, that the 
rundown condition of the ])remises hurt any future 
sale thereof bv the lessor. It was necessarv first, that 
he again ])lace the building in first class condition be¬ 
fore he should attempt to dispose of it. This, in itself. 
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made the dama^ 2 :es tliat might be sustained, uncertain 
in value and the parties to the contract realized at the 
time of its execution that any damages accruing by 
reason of a default in its provisions might be very 
great or very small. Hence, they stipulated an approx¬ 
imate amount to be assessed as licpiidated damages, 
and the chattels were deposited. 

Continuing in the Barnette case, this court said: 

(4, 5) “Uncertainty in amount and difficulty of 
ascertainment of damages are regarded as sup¬ 
porting the view that a contract provides for 
liquidated damages rather than a penalty, if the 
language is consistent therewith, and the contract 
must be construed as of the date of its execution. 
Turner v. City of Fremont, 170 Fed. 205, 05 C. C. 
A. 455. The facts which appear in this case, that, 
not long after the breach of the contract by Bar¬ 
nette, Sayers sold the property for $500 more than 
Barnette was to pay for it, and that she also lost 
in rents and expended in repairs upon the prop¬ 
erty about that amount, are therefore not taken 
into consideration.” 

We have, to this time, considered only decisions of 
this court upon the questions of law involved, but it 
will be noticed that this court has cited with approval 
certain decisions of the United States Supreme Court. 
In the last case cited, the court quoted the language 
of that court in its opinion handed down in United 
States V. Bethlehem Steel Company^ 205 U. S. 105, 
118, in which case the contract was based upon certain 
letters in which the word “penalty” was used. In that 
exceiq)t, the case of Sun Printing S Publishing Assn. v. 
Moore, 183 U. S. 642, was cited, and the same case was 
also cited by this Court in District of Columbia v. liar- 
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land d' IloJUnfjsworth Cow pan if, supra. Wo will now 
proceed to a review of this line of decisions in onr high¬ 
est tribunal. Takinij: up the Sun Printiuf>: case, we find 
the court (piotiu^, at pas^e ddl, 4() L. Ed. p. 377; Lord 
Mansfield in Loire v. Peers, 4 Burr. 2225—italics in 
ori^^inal (]). 2228) : 
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Pourts of erpiity . . . will rel'iere apaiiisf a 
fieualtif, uj)on a eouipeiisatinii; hut where the 
cove]iant is ‘to ])ay a ])articular I’Kiuidafcd sum;’ 
a court of <Mjuity can not mak(* a neir covenant for 
a man; noi- is there any room for eompciisation or 
relief.** Commentini>: upon the judirment of Lord 
Eldon in one of the leadiiyc: cases on the subject of 
]i(jui<lat(‘d dainaires {Asfleif v. UAddnii, 2 Bos. & P. 
34(), .350), Jcss(‘l, Master of the Bolls, in Wallis v. 
Smith, Ti. B. 21 (’ll. Piv. 250, said (p. 200): 

“lie ])eid*ectly well knew that whatever had been 
the doctrine of equity at one time, it was not then 
the doctrine of equity to efive relief on the irround 
that airreements were op])ressive, where the 
parties wei'c of full aire and at arm’s leng'th. It 
is verv likelv, and T believe it is true historicallv, 
that the doctrine of equity did arise from a general 
notion that these acts were oppressive. At all 
events, lonir before his time, it had been well 
settled in eipiity that equity did relieve from for¬ 
feiture for iioii-paifuieiit of nioneif, and 7 thinh I 
map sap, in modern times, from nothinp else.** 


This opinion rendered by ^Ir. Justice Mliite holds 
that “while the courts of the United States, in actions 
at law, undoubtedly possess the power conferred upon 
the courts of common law bv the statute of 8 & 9 Wil- 
liam ITT, and while recognition of such power was 
embodied in the judiciary act of 1789, reproduced in 
Section 961 of the Bevised Statutes, the duty of such 
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courts to give effect to the i)laiiily expressed will of con¬ 
tracting parties is as imperatively necessary now as it 
was at common law after the adoption of the English 
statutes, as will be made manifest by a reference to 
some of the adjudications of this court.” 

Again, on page 662, 46 L. Ed. 378, Mr. Justice White 
states: 


“The decisions of this court on the doctrine of 
liquidated damages and penalties lend no siq)port 
to the contention that parties may not bona fide, in 
a case where the damages are of an uncertain 
nature, estimate and agree upon the measure of 
damages which may be sustained from a breach 
of the agreement. On the contrary, this court has 
consistently maintained the principle that the in¬ 
tention of the parties is to be arrived at by a 
])roper construction of the agreement made be¬ 
tween them, and that whether a i)articular stipula¬ 
tion to pay a sum of money is to be treated as a 
penalty, or an agreed ascertainment of damages, 
is to l)e determined by the contract, fairly con¬ 
strued, it being the duty of the court, tvhere the 
damages are uncertain and have been liquidated 
by an agreement, to enforce the contract . . .” 
(Italics ours.) 

In this case, it is respectfully submitted that the affi¬ 
davit filed (Rec., p. 45) by the lessor with the Trust 
Comj)any, which a[)j)ears in the answer of the Trust 
Company (Rec.,}). 43), shows that default was claimed, 
first, because of the failure of lessee or his assign to 
pay the stipulated rent, and, secondly, because of the 
violation of the covenant in the lease against assign¬ 
ment for the benefit of creditors without consent of the 
lessor. The answer and cross-bill of the defendant. 
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David S. Hendrick, Trustee, lessor and appellant here, 
claims the further default under the lease of failure to 
maintain the i)remises in the ])ro])er condition of re¬ 
pair, and claims damaj^es under this provision. These 
hreaclu's, we submit, are substantial breaches of the 
covenants coverinu: same, which would warrant the 
turniiiii: over by the Trust Company of the certificate 
of slock to the h‘ssor. In two of the instances, the dam- 
a.ices ai’e of inicertain nature, but in the third, that of 
the failure to ])av rent, is fixed definitelv bv the terms 
(»f the contract. Collectively, however, the damages 
resulting from the said breaches exceed the par value 
of the stock de])osited. 

It is respectfully submitted that the decree of the 
trial court was based upon the old tendency of the 
courts to relieve against forfeiture where enforcement 
would be unconscionable. In ])oint with this, is the 
language in the Bethlehem Steel case, at page 119 in 
205 r. S.: 51 L. Ed. 737, cited by this court in its 
opinion in Bamcffr v. Saifcrs, which we have quoted 
above. In the Bethlehem case, the United States Su¬ 
preme Court indicated that they were following the 
Sun Printing Assn, case, supra, and the large number 
of authorities therein cited at ])age (i()9; 40 L. Ed. 380. 
At that ])oint in the Sun Printing Assn, case, after 
having cited the case of Ward v. Hudson River Bldg. 
Co. (1891) 125 X. Y. 230, 26 X. E. 256, the Court goes 
on to say: 


“. . . An inspection of the opinion in the Ward 
case also shows that the X^ew York court ap¬ 
provingly referred to prior decisons of the courts 
of that jurisdiction (Dakin v. Williams, 17 Wend. 
447, and 22 Wend. 201), where it was emphatically 
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recognized that parties might embody in their con¬ 
tract an agreed valuation of property or any other 
quantum of damages, where the damage was un¬ 
certain in its nature. We quote in this connection 
from the opinion reported in 17 Wend., delivered 
l)v Chief Justice Nelson, afterwards a member of 
this court. It was said (p. 454): 

“The next question presented upon the above 
conclusion is whether the sum of $3,000 is to be 
viewed as damages liquidated by the contract of 
the parties, or only in the light of a penalty. 
There are many cases in the English books in 
which this question has been v^ery fully examined 
and considered, but it would be an unprofitable 
consumption of time to go over them with a view 
or expectation of extracting any useful general 
principle that could be applied to this case. (The 
court here cited Astley v. Weldon, 2 Bos. & P. 346, 
and several other English cases; Dennis v. Cum¬ 
mins, 3 Johns. (N. Y.) Cas. 297, 2 Am. Dec. 160, 
and several cases in that jurisdiction). P^rom a 
critical examination of all these cases and others 
that might be referred to, it will be found that the 
business of the eourt, in construing this clause of 
the agreement, as in respect to every other part 
thereof, is to inquire after the meaning and intent 
of the parties; and ivhen that is elearly aseer- 
tained from the terms and language used, it must 
he carried into effect. A court of law possesses no 
dispensing powers; it eannot inquire ivhether the 
parties have acted unsety or rashly, in respect to 
anil stipulation they may have thought proper to 
introduce into their agreements. If they are com¬ 
petent to contract within the prudential rules the 
law has fixed as to parties, and there has been no 
fraud, circumvention, or illegality in the case, the 
court is hound to enforce the agreement. Men may 
enter into improvident contracts where the ad¬ 
vantage is knowingly and strikingly against them; 
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they may also expend tlieir property upon idle or 
worthless objects, or ^ive it away if they please 
without an ecpiivalent, in sj)ite of the powers or 
interfei-enee of the court; and it is difficult to see 
H'luf thru n/u/y uot fix for themselves hy agreement 
in advance, a measure of compensation, however 
extravayant it may he, for a violation of their 
covenant (they surely may after it has accrued), 
irithitnf the intervention of a court or jury. Can 
it />c an exc(’pfion to their power to hind them¬ 
selves hy iau'ful contract.^ AVe sup])ose not; and 
renal-dill”- tin* intent of the jiarties, it is not to be 
donht(‘d hut that the sum of $3,()()() was fixed u})on 
by them ‘mutually and exjiressly,' as they say, ‘as 
th(‘ nu‘asurt‘ of damages for the violation of the 
covenant, or any of its terms or conditions.’ If it 
hr said that the measure is a hard one, it may be 
replied tit at the defendants should not have stipu¬ 
lated for it: or, havin<} been thus indiscreet, they 
shotdd have sought the only exemption, which was 
still within their power, namely, the fulfilment of 
the contract.^' 


Air. duslic(‘ AVhil(‘, who delivered this learned 
opinion for lh(‘ Court, stressed (pa.ne ()71, 4() 1.,. Ed. 
381), anollK‘ 1 ' Xew York decision, lie said: 


So, also, the case of Eagley v. Peddie, (1857) 
If) X. 4f)!), 471, bit Am. Dec. 713, makes clear the 
fact that the X"ew A^ork courts recoirnize the ri^ht 
of ])arties to ani’ee beforehand upon damages to 
be sustained by the breach of a contract, and that 
evidence aliunde the instrument declared on can¬ 
not be received respecting the amount of damage. 
The last two of what were termed “artificial 
rules” on the subject of liquidated damages and 
penalties, recited in the opinion as being peculiar 
to contracts of this character, were as follows: 
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“Sixth. If, independeiitlv of the stipulated dam¬ 
ages, the damages would be wholly uncertain and 
incapable of being ascertained except by conjec¬ 
ture, in such case, the damages will be considered 
liquidated, if they are so denominated in the in¬ 
strument. Seventh. If the lanfjuaf/e of the parties 
evince a clear and undoubted intention to fix the 
sutn mentioned as Vuiuidated damages in case of 
default of performance of some act a(/reed to be 
done, then the court u'ill enforce the contract^ if 
legal in other respectsd^ 

In point with this last ])ro])osition is the case of 
Filene\^ So)is Com pang v. Weed et al., ‘245 U. S. 597, 
601, 62 L. Ed. 497, 504, where the court said: 

“The rest of the claim is for damages ultra the 
$20,000 a year—the ditference between the rental 
value at the date of entry and the rent reserved, 

less the amount received under the twentv thou- 

•' 

sand-dollar clause. This also was contracted for 
and we see no reason whg it should not be paid. 
The contract was not that all the rent for the term 
should become ])resently due, it was not for rent 
at all, hut was a j)ersonal covenant that licpiidated 
the damages u])on a footing that was familiar and 
fail'.” (Citing many cases.) 

It is submitted to the court that in the case before it, 
the ])arties to the conti'act cleai'ly stated and set forth 
their intention with regard to the contract of lease and 
the covenants therein contained. The cases cited sus¬ 
tain the pro])osition that when the intention of the par¬ 
ties is clearly stated, effect will he given to the provi¬ 
sion. The damages that might accrue in this case, were 
uncertain at the time of the execution of the contract, 
and were dithcult of ascertainment in nature and 
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amount. The amount stipulated was not extra vacant, 
and we submit, lias been eonelusively sliown not to be, 
nor is it disproportionate to tlie loss aetually sustained 
by the lessor, a])])ellant here. Tbei*e was no fi’aud or 
mistake in tli(‘ exec'ution of the lease airreement, the 
su])pl(‘inental eontraet or the assii*-nm(‘nt to the On¬ 
tario (laiaire, Ine., nor has the lessee, at any time so 
av(*i i*(*d. L(‘ssor has not been iruilty of o])pression by 
reason of takini*' undue advanta.u’e of lessee under the 
conditions and tei'ins contained in the said aiireements, 
but on the conti*ai‘v was verv liberal throimhout all of 
his (lealinii’s with the lessee. And it is our contcudion 
that he is (‘utitled to th(‘ stock de])osited with the 'fiuist 
Oompany under tin* (‘Xpress terms of the lease airree- 
nuuit. 'fo substantiate our ])osition fully and finally, 
we respectfully call this court’s attention to two cases 
di*cid(‘d by the Thdted States Supreme (’ourt in 1919 
on the (juestion now before the C’ourt—IT/sc v. United 


States, ‘249 V. S. .‘Itil, (>.*> L. Kd. ()47, and, ,J. E. Hatha- 


uaa ((' 


UniteiJ States, 24!) V. S. 4()0, (id L. Ed. 


797. In the fornuu* case, that court, s])eakin<r through 


^Ir. dnstic(‘ (’lark, at page d()4 (()',] L. Ed. (>49), said: 


“Tluu'e is no dis])ut(‘ as to the extent of the 
delay, and the sole conteidion of the a])])ellant is 
that, luH'ause a single sum in damages is sti])ulated 
foi*, without regard to whether the eom])letion of 
one or both buildings should be delayed, and be¬ 
cause the damage to the government would prob¬ 
ably be less in amount if one were completed on 
time and the other not, than if the com])letion of 
both wei'e delayed, the provision of the contract 
with res])ect to liquidated damages cannot be con¬ 
sidered the result of a genuine pre-estimate of the 
loss which would be caused by the delay, but must 
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])o regarded as a ])enalty wliicli requires ])roof of 
damage in any amount to be deducted. 

If it were not for tlie earnestness witli wliicli 
tliis claim is ])resented, we slionld content our¬ 
selves with the obseiwation that, as there was delay 
in the com])Ieti()n of both building’s, the case falls 
literallv within the terms of the contract of the 

t 

])arties, and that a court trill refuse to imagiue a 
different state of facts titan that before it for the 
purpose of ohtaininp a basis for tnodififing a terit- 
ten apreement, tehieh eridenthf was entered into 
irith preat deliberation. 


The subject of the inter])retation of provisions 
for li(jnidated damages in contracts, as contradis¬ 
tinguished from such as ])r()vide for ])eiialties, 
was elaborately and com])rehensively considered 
hv this court in Sntt Printi))(} (C' Pub. .isso. v. 
J/oore, ISM V. S. (42, 4(1 L. Kd., .‘Uid, 22 Siq). Ct. 
Kc]). 240, applied in fdtited States v. Bethlehem 
St('(d ('o., 200 U. S. lOo, ol L. Kd. 731, 27 8np. Ct. 


llep. 4o0, and the result of the modern decisions 


was detei’iniiied to he that in such cases courts will 


(‘nd(‘avor, by a coiisti’iiction of the agreement 
whi('h the ])arties have made, to ascertain what 
tlunr intention was wIumi they inserted such a stip¬ 
ulation foi- ])aym(‘nt of a d(‘signated sum, or n])on 
a d(‘signated basis, foi* a breach of a covenant of 
th(‘ir ('onti’act, ])i*ecisely as they seek for the inten¬ 
tion of the ])arties in other respects. When that 
int('ntion is elearlp aseertaitiable from the irrititip, 
effect trill be piren to the provision, as freelp as to 
aitp (dher, tehere the dantapes are ntteertain in na- 
tur(> or anatttnt, or are diffietdt of ascertainment, 
or teht're tJte amount stipulated for is not extrava- 
pant, (tr disproportionate to the amount of prop- 
ertp loss, as to shotr that compensation teas not the 
(d/ jeet aimed at, or as to imply fraud, mistake, cir- 
eutnvention, or oppression.^^ 
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The court, in continuing, followed closely the prin¬ 
ciple of law laid down by Mr. Justice 'WJiite in the Sun 
Printing case, when it said: 

There is no sound reason ivhji persons compe¬ 
tent and free to contract may not agree upon this 
subject as fully as upon any other, or why their 
agreement, when fairly and understandingly en¬ 
tered into ndth a rieiv to just compensation for the 
anticipated loss, should not he enforced.** 

The court then added: 

“There are, no doubt, decided cases which tend 
to support the contention advanced by appellant, 
but these decisions were, for the most part, ren¬ 
dered at a time when courts were dis])osed to look 
upon such provisions in contracts with disfavor, 
and to construe them strictly, if not astutely, in 
order that damages, even though termed liqui¬ 
dated, might be treated as penalties, so that only 
such loss as could be definitely proved could be re¬ 
covered. The later rule, however, is to look with 
candor, if not with favor, upon such provisions in 
contracts when deliberately entered into between 
parties who have equality of opportunity for un¬ 
derstanding and insisti)ig upon their rights, as 
promoting prompt performance of contracts, and 
because adjusting in advance, and amicably, mat¬ 
ters the settlement of which through courts would 
often involve difficulty, uncertainty, delay, and ex¬ 
pense.** (Italics ours.) 

^Ir. Justice Brandeis rendered the opinion of the 
Court in the Hathaway case. On page 464 (63 L. Ed. 
709), he said: 

* * There is no reason why parties compe¬ 
tent to contract may not agree that certain ele¬ 
ments of damage difficult to estimate shall be cov¬ 
ered by a provision for liquidated damages, and 


41 


that other elements shall be ascertained in the 
usual manner. Provisions of a contract clearly 
expressed do not cease to he binding upon the par¬ 
ties because they relate to the measure of dam¬ 
ages (irisc V. United States (No. 214, decided 
^[arch 31, 1919) ).’’ (Italics ours.) 

It is res])ectfully submitted to the court, that the 
cases herein cited are the leading cases on the inter¬ 
pretation and construction of contracts which contain 
a provision for the forfeiture of an agreed stipulated 
sum as liquidated damages; and that these cases en¬ 
tirely sustain our contention. 

It is therefore submitted that the certificate of 40 
shares of the stock of the American Telephone & Tele¬ 
graph Company, deposited by the lessee with the Trust 
Company, was so deposited as liquidated damages in 
accordance with the express provisions of the lease 
agreement and the suj)plemeiital agreement thereto. 
That it was so intended by the lessee, ap])ears from the 
language used in the said agreements, and further, 
that the parties having clearly ex])ressed their inten¬ 
tion with regard to the status and the disposition to be 
made of the said stock in the event of a breacli of the 
contract of lease by the lessee, the lower court erred in 
disregarding that s])ecific agreement and by ordering 
the stock tuiaied over to the lessee, in effect, made a 
new contract between the parties. 

AVe res[)ectfully submit that the decree of the lower 
court should be reversed. 

James K. Polk, 

John Lewis Smith, 

John Paul Jones, 

Aleheu L. Bennett, 
Attorneys for Appellant. 
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Court of Appeals, Btotrict oC Columbia 


No. 4808. 

David S. Hendrick, Trustee, Appellant^ 

vs, 

Jean G. Menefee, Administratrix of the Estate 
Flournoy Menefee, Deceased, et al., 

and 

No. 4820. 

Jean G. Menefee, Administratrix of the Estate 
Flournoy ^Ienefee, Deceased, Appellanty 

vs, 

David S. Hendrick, Trustee, et al. 


BRIEF FOR APPELLEE IN No. 4808. 


STATEMENT OF THE CASE. 

Tills is an appeal from the decree of the Court below 
entered the 29th day of May, 1928, decreeing that cer¬ 
tain securities of the minimum value of $6000 held by 
the American Security & Trust Company pursuant to 
collateral contracts between appellant and appellee’s 
intestate of July 26, 1922, and May 16, 1923, be deliv¬ 
ered to aiipellee upon the payment of the sum of 
$3400.00 as compensatory damages growing out of all 
breaches in said contracts. 


The appellee’s intestate, P^louriioy Menefee, became 
the lessee of api)ellaiit on the 26th of July, 1922, by a 
contract of lease and to ji^iiarantee the performance of 
all the covenants in said lease appellee’s intestate de¬ 
posited with The American Security & Trust Com¬ 
pany two deed of trust notes in the sum of $5000.00 
and $1000.00 respectively, with authority to said 
American Security & Trust Company as follows: (R. 

p. 10) 

“to deliver the said notes to the lessor, properly 
endorsed, in the event of any breach of any cov¬ 
enant of this ai>:reement on the part of the lessee, 
and which breach shall be certified to the said 
American Security and Trust Company by the af¬ 
fidavit of the lessor; the said notes in such event 
to be retained by the lessor as liquidated damages. 
The receipt of the lessor for the aforesaid notes, 
accompanied by such affidavit, setting forth the 
breach, shall be a full acquittance and discharge 
of the said American Security & Trust Company 
in respect thereof.” 

Thereafter a supplemental agreement was entered 
into between appellant and appellee’s intestate on the 
16th day of May, 1925, directing the sale of the afore¬ 
said trust notes and disposition of the proceeds as fol¬ 
lows : 


“That Two Thousand Dollars ($2000.00) of the 
said sum shall be paid unto David S. Hendrick, 
trustee, who shall thereupon give Flournoy Mene¬ 
fee a full receipt for the last two months’ rent of 
the period covered by the said lease; that the bal¬ 
ance of said fund derived from the payment of the 
said two notes shall be paid unto the said Flour¬ 
noy Menefee upon the deposit by him with the said 
American Security and Trust Company of shares 
of stock of the American Telephone and Telegraph 
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Company to the par value of Four Thousand Dol¬ 
lars ($4,000), which said shares of stock shall be 
held and retained by the American Security and 
Trust Company in lieu of the said two notes, which 
have been paid as hereinbefore stated, and as a 
guaranty of the faithful performance of the rental 
contract of the 26th day of July, 1922, and under 
all the terms and conditions set out therein for the 
retention of the said two notes, which have been 
paid and satisfied.’’ 

The agreement further provided that the sum of 
$2000.00 of said proceeds paid to the appellant for the 
last two months’ rent for the period covered by the 
lease, should also be forfeited to appellant as liqui¬ 
dated damages in the event of any breach in either of 
said agreements, as follows: 

‘‘It is further understood and agreed by and 
between the parties hereto that, in the event of a 
breach of the said lease agreement of July 26, 
1922, the said Two Thousand Dollars ($2000.00) 
paid unto the said David S. Hendrick, trustee, 
under and by virtue of this supplemental agree¬ 
ment and provided herein to be credited as a pay¬ 
ment of the rental charge for the final two months 
of the term covered by the said lease agreement, 
shall be subject to all the terms and conditions set 
out in the said lease agreement with respect to the 
hereinbefore described two notes, which have been 
paid and satisfied, and shall be forfeited, because 
of any such breach, unto the said David S. Hen¬ 
drick, trustee, together with the substituted shares 
of stock of the American Telephone and Telegraph 
Company. 

###**«* 

It is understood by and between the parties 
hereto that the lease agreement of the 26th day of 
July, 1922, by and between the said parties, shall 


The appellee’s intestate, h’lournoy Menefee, became 
the lessee of appellant on the 26th of July, 1922, by a 
contract of lease and to guarantee the performance of 
all the covenants in said lease appellee’s intestate de¬ 
posited with The American Security & Trust Com¬ 
pany two deed of trust notes in the sum of $5000.00 
and $1000.00 resj)ectively, with authority to said 
American Security & Trust Company as follows: (R. 

p. 10 ) 


“to deliver the said notes to the lessor, properly 
endorsed, in the event of anv breach of anv cov- 
enant of this aiifreement on the part of the lessee, 
and which breach shall be certified to the said 
American Security and Trust Company by the af¬ 
fidavit of the lessor; the said notes in such event 
to be retained by the lessor as liquidated damages. 
The receipt of the lessor for the aforesaid notes, 
accompanied by such affidavit, setting forth the 
breach, shall be a full acquittance and discharge 
of the said American Security & Trust Company 
in respect thereof.” 


Thereafter a supplemental agreement was entered 
into between appellant and appellee’s intestate on the 
16th day of ^lay, 1923, directing the sale of the afore¬ 
said trust notes and disposition of the proceeds as fol¬ 
lows : 


“That Two Thousand Dollars ($2000.00) of the 
said sum shall be paid unto David S. Hendrick, 
trustee, who shall thereupon give Flournoy Mene¬ 
fee a full receipt for the last two months’ rent of 
the period covered by the said lease; that the bal¬ 
ance of said fund derived from the payment of the 
said two notes shall be paid unto the said Flour¬ 
noy Menefee upon the deposit by him with the said 
American Security and Trust Company of shares 
of stock of the American Telephone and Telegraph 
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Company to the par value of Four Thousand Dol¬ 
lars ($4,000), which said shares of stock shall be 
held and retained by the American Security and 
Trust Company in lieu of the said two notes, which 
have been paid as hereinbefore stated, and as a 
guaranty of the faithful performance of the rental 
contract of the 26th day of July, 1922, and under 
all the terms and conditions set out therein for the 
retention of the said two notes, which have been 
paid and satisfied.’^ 

The agreement further provided that the sum of 
$2000.00 of said proceeds paid to the appellant for the 
last two months’ rent for the ])eriod covered by the 
lease, should also be forfeited to appellant as liqui¬ 
dated damages in the event of any breach in either of 
said agreements, as follows: 

‘‘It is further understood and agreed by and 
between the parties hereto that, in the event of a 
breach of the said lease agreement of July 26, 
1922, the said Two Thousand Dollars ($2000.00) 
paid unto the said David S. Hendrick, trustee, 
under and by virtue of this supplemental agree¬ 
ment and provided herein to be credited as a pay¬ 
ment of the rental charge for the final two months 
of the term covered by the said lease agreement, 
shall be subject to all the terms and conditions set 
out in the said lease agreement with respect to the 
hereinbefore described two notes, which have been 
paid and satisfied, and shall be forfeited, because 
of anv such breach, unto the said David S. Hen- 
drJck, trustee, together with the substituted shares 
of stock of the American Telephone and Telegraph 
Company. 

*#*#««# 

It is understood by and between the parties 
hereto that the lease agreement of the 26th day of 
July, 1922, by and between the said parties, shall 
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remain in full force and efTect with the single mod¬ 
ification, as herein set forth, with respect to the 
substitution of American Telephone and Tele¬ 
graph Company stock to the par value of Four 
Thousand Dollars ($4000) for the two secured 
notes described in the said agreement of the 26th 
day of July, 1922, and which have been paid, and 
the proviso that in the event of a breach of the said 
lease agreement the Two Thousand Dollars paid 
unto the said David S. Hendrick, trustee, by vir¬ 
tue of this agreement and credited as rent shall 
likewise be treated as security for the faithful 
performance of the said lease agreement and shall 
be forfeited unto the said David S. Hendrick, trus¬ 
tee, together with the shares of stock of the Amer¬ 
ican Telephone and Telegraph Company under the 
terms and conditions of the lease agreement of 
July 26,1922, as pertaining to the hereinbefore de¬ 
scribed two notes, which have been paid and sat¬ 
isfied.” 

The collateral thus deposited with the American Se¬ 
curity and Trust Company consisted, therefore, of 40 
shares of stock of the American Telephone and Tele¬ 
graph (^ompany of the j)ar value of Four Thousand 
Dollars ($4000.00), and Two Thousand Dollars ($2000) 
in cash. 

The lease, all the covenants of which were guaran¬ 
teed by the collateral, became effective under its terms 
on September 15, 1922, and expired on September 15, 
1927. At the time the bill of complaint was filed by 
the appellee’s intestate, on April 26, 1927, there was 
due on account of said lease one month’s rent in the 
sum of $1000.00 on April 15, 1927, which was not de- 
mandable until April 25, 1927, which overdue sum car¬ 
ried the lease until May 14, 1927, inclusive. 

At the time the bill of complaint was filed there 
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was only one month’s rent due, while the appellee had 
in his ])ossession Two Thousand Dollars ($2000), 
which, by the curious terms of the lease, was applied 
I v him on the last two months rent of the lease. The 
last two months rent, however, under the terms of the 
collateral agreement, was to be forfeited along with 
the stock in the event of any breach of the covenants 
however trivial. 

The bill of complaint further avers (R. 5) 

“and the said sum of $1,000 constitutes the entire 
and exclusive obligation overdue and unpaid of 
any and all of the parties under and by virtue of 
the terms of said leases, and the plaintiff further 
avers that the sum of Two Thousand Dollars 
($2,000) held by the defendant, David S. Hendrick, 
trustee, for the last two months payment under 
said lease is far in excess of the entire obligation 
due for the rent to May 14, 1927, inclusive.” 

The bill of comf)laint furl her avers in ])aragraph 11 
thereof, that (R. 6): 

“the rent due to the defendant, David S. Hen¬ 
drick, Trustee, has never been more than one 
month in arrears, and that these threats of dis¬ 
possession and seizure of plaintiff’s stock in es¬ 
crow have continued notwithstanding the defen¬ 
dant David S. Hendrick, trustee, has had in his 
j)ossession since the assignment the sum of Two 
Thousand Dollars ($2,000) to apply on the last 
two months of this lease as hereinbefore set 
forth.” 

And further appellee’s intestate in said bill of com- 
])laint tendered (R. 7 and 8) 

“himself to the defendants as being ready and 
willing to carry out the terms of his undertaking 
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with respect to the application of the collateral, to- 
wit, The American Telephone & Telegraph Com¬ 
pany stock, held by the defendant, American Se¬ 
curity & Trust Company, as trustee, by way of 
guaranty of the payment of the rent under and by 
virtue of the terms of the original lease herein, 
and he hereby respectfully requests this Honor¬ 
able Court to pass an order directing said trustee, 
the American Security & Trust Company, to sell 
so much of said stock as may be necessary to pay 
any deficit due on any installment of rent for the 
premises herein as and when the same shall become 
due and otherwise remain unpaid.’’ 

The appellant in his answer and cross-bill (R. 24) 
admits the substantial averments of the bill of com¬ 
plaint and the receipt of tlie $2000.00 in cash, covering 
the last two months rent of the lease and at the same 
time sets up a further Ijreach of the lease in ])aragraph 
0 of said answer and cross-bill by reason of an assign¬ 
ment thereof on April 19, 1927, to Ralph P. Barnard, 
Assignee. And further in paragraph 9 of said answer 
and cross-bill sets out ten additional breaches of the 
covenants of said lease involving repairs, as follows 
(R. 26 and 27): 

“(1) 29 Window lights broken out. 

(2) Glass out of two doors, boarded up with 
sticks. 

(3) 4 Toilet bowls broken. 

(4) Toilet door ruined. 

(5) Door going out to roof ruined. 

(6) 3 Large main entrance doors practically 
ruined; these doors were installed at an ap¬ 
proximate cost of $300 each. 
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(7) Heating plant practically useless until thor¬ 
oughly overhauled. 

(8) Rooms prepared for offices being used for 
junk and oil storage will have to be refin¬ 
ished before they can be used as offices. 

(9) Part of 2nd floor rented out as shop. 

(10) Steel sash rusting because of lack of paint.” 

For the convenience of the Court we indicate some 
of the covenants in the lease, for the breach of any 
one of which the appellant was authorized and di¬ 
rected in said contract to take over from the American 
Security & Trust Company all of the collateral as 
“liciuidated damages”: 

“1. Pavment of rent on the first of each month 

* 

in advance for five years under the lease 
ending September 15, 1927. 

2. To indemnify and save harmless The Amer¬ 
ican Security & Trust Company by reason 
of the collateral deposit. 

3. The substitution of other notes of equal 
value upon maturity of original notes. 

4. Not to use premises for disorderly pur¬ 
poses. 

5. Not to use said premises for unlawful pur¬ 
poses. 

6. Not to suffer said premises to be used for 
disorderly purposes. 

7. Not to sutler said premises to be used for 
unlawful purposes. 

8. Not to use said premises for other purposes 
than a public garage. 
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9. Not to suffer said premises to be used for 
other than a public garage. 

10. Not to assign said lease. 

11. Not to assign any part thereof. 

12. Not to sub-let said lease. 

13. Not to sub-let any part of said lease. 

14. 2/3 cost of operating heating ai)paratus. 

15. 2/3 cost of coal. 

1(). 2/3 cost of wood. 

17. 2/3 cost of janitor’s service. 

18. Surrender said premises at the end of the 
tenancy in good condition. 

19. Ihiy all gas charges. 


20. Pay all electric charges. 

21. Pay all water charges. 

22. Not to make any alterations or changes 
without consent. 


23. Not to increase the rate of tire insurance 
beyond the original risk. 


24. The lessee agrees to make all repairs. 


25. The lessee agrees to pay two-thirds of the 
cost of the heating apparatus.” 


In addition to the above stipulations, for breach of 
any one of which the delivery of the equivalent of Six 
3'housand Dollars ($(),IK)().(K)) is provided for, the 
contract of July 26, 1922, also provides for the option 
of ])urchase by the appellee’s intestate, the lessee in 
said contract, and in the event of said purchase the 
contract imposed certain additional obligations upon 
appellee’s intestate as follows: 
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1. P]xamination of title at cost of lessee. 

2. Conveyance at cost of lessee, 
tl. Notary fees at cost of lessee. 

4. Recording charges at cost of lessee. 


And the only requirement on the part of The American 
Security and Trust Company for turning over the said 


collateral was an affidavit from ai)i)ellant that miy cov- 
(’na)if of the lease however lusiqnlfieant had been 
breached. The full import of the burden thus imposed 


upon the appellee’s intestate as lessee may be inferred 


from the above recital of the main covenants in said 


lease of July 2(), 1022, upon the breach of any one of 
which the a])pellant was authorized to take stock of the 
par value of $4000.00 and the $2000.00 in cash for ad¬ 
vance ])ayment of the rent as licjuidated damages. 

Some of the foregoing covenants, (4 and 5, 18 and 
24) such as not to use the premises for unlawful or 
disorderly pui*j)oses and not to make any alterations 
without consent and to make all repairs, might be re¬ 
classified indefinitelv, and it would be more than con- 

ft 7 

servative to sav that there would be more than two 

ft 

hundred covenants in this lease of varying degrees of 
importance upon the breach of any one of which, the 
ap])ellant under the ex})ress terms of the lease, would 
be entitled to receive the Six Thousand Dollars 
($()()()().()()) in collateral as liquidated damages, upon 
affidavit of any such breach, however trivial, lodged 
with the American Security & Trust Company. In¬ 
deed, some of these breaches might involve the appel¬ 
lant in a few cents damages and the others, such as 
non-payment of a month’s rent, would involve the ten¬ 
ant in One Thousand Dollars ($1000.00) damages. 
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ARGUMENT. 

Preliminary Statement. 

All of the authorities cited by appellant in his brief 
involve the (piestion as to whether or not upon the 
breach of a single covenant in a lease the penalty im¬ 
posed may be retained by the party against whom the 
breach is committed, as licpiidated damages. The in- 
(piiry in the case of a single breach is twofold: 

First, whether the amount to be retained as liqui¬ 
dated damages is so much out of i)roportion to the ac¬ 
tual damage as to shock the conscience of the Court; 
and, 

Secondly, as to whether the damages in the case of 
a single breach may be readily resolved into a ])ecuni- 
ary sum. 

If the amount sti])ulated to be retained as licpiidated 
damages does not shock the conscience of the Court 
as being disproportionate to the damage incurred, tlie 
Courts have uniformly upheld such an agreement. It 
is e(jually true that the decisions are uniform to tlie 
elTect that in the case of a breach of a single covenant 
and the damages are difficult of ascertainment the 
Courts will permit the parties to contract as to the 
amount of such damage. The case at bar, however, 
makes it unnecessary to consider either of these two 
j)r(q)ositious because the contracts between appellant 
and appellee’s intestate ex])ressly provided for the for¬ 
feiture of at least Six Thousand Dollars ($()00().00) in 
securities and cash upon the breach of any one of more 
than two hundred breaches contemplated by the ex¬ 
press terms of these contracts. The most casual read¬ 
ing of the contracts demonstrates that the damage 
accruing upon some of the breaches would be trivial 
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and upon other breaches would be substantial, and also 
that the damages accruing upon some of the breaches 
would be of easy ascertainment, such as the payment 
of a month’s rent, and upon other breaches, such as 
an assignment of the lease or using the premises for 
unlawful purposes, would be uncertain and difficult of 
ascertainment. 

I. 

All the Authorities Cited in Appellants Brief Treat the 
Question of Penalty and Liquidated Damages 
Upon the Breach of a Single Covenant and There¬ 
fore Have No Relation to the Facts Underlying 
the Instant Case. 


The cases cited in appellant’s brief bearing on 
the above principle may be briefly disposed of in the 
order in which they appear in said brief. In the case 
of the Sun Printing and Publishing Association v. 
Moore, 18.‘1 U. S. 642, involved the measure of damages 
sustained by reason of the breach of a single covenant 
of the j)arties, to wit, the value of the vessel to be paid 
in case the vessel, which was hired, was not returned. 
The Pourt throughout its opinion makes it clear that it 
was considering the breach of a single covenant where 
the damages were of an uncertain nature, in which case 
the ])arties may agree upon the measure of such dam¬ 
age in advance. This j)rinciple is announced in the 
decision of the Court, page 662, as follows; 


‘‘The decisions of this court on the doctrine of 
liquidated damages and penalties lend no support 
to the contention that parties may not bona fide, in 
a case where the damages are of an uncertain na¬ 
ture, estimate and agree upon the measure of 
damages which may be sustained from the breach 
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of an agreement. On the contrary, this court has 
consistently maintained the principle that the in¬ 
tention of the parties to be arrived at by a proper 
construction of the agreement made between them, 
and that whether a particular stipulation to pay 
a sum of money is to be treated as a penalty, or 
as an agreed ascertainment of damages, is to be 
determined by the contract, fairly construed, it 
being the duty of the court always, where the dam¬ 
ages are uncertain and have been liquidated by an 
agreement, to enforce the contract.” 

The next case cited in appellant’s brief is that of 
Emack v. Campbell, 14 App. 1). C., 18(i, which also in¬ 
volves the breach of a single covenant stated in the syl¬ 
labus as follows: 


”Where a building contract provides that the 
contractors shall pay to the owner, by way of liq¬ 
uidated damages, a certain sum for every day the 


buildings shall remain incomplete after the day 
fixed for their completion, the provision will be 
enforced in the absence of anything to show that 
it is unreasonable, harsh or oppressive, or that the 


amount stipulated is greatly 


in excess of a fair 


rental value of the ])remises ui)on the completion 


of the houses.” 


The case of Emack v. Campbell, supra, page 196, 
(piotes from the case of Hall v. Crowley, 87 Mass. 304, 
as follows: 


“The sum named is for doing one certain and 
specific job of work within a ])rescribed time, and 


not for an omission to comply with div^ers sep¬ 
arate and independent sti})ulations of different de¬ 
grees of imj)ortance, the failure to perform each 
of which would occasion verv different and un- 
equal amounts of damage to the defendant. Nor 
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is it to be overlooked that the loss or injury which 
would accrue to the owner by the non-completion 
of the houses seasonably, according to the terms of 
the contract, would be difficult to prove and still 
more difficult to estimate in monev. All these cir- 
cumstances indicate very clearly that the intent 
of the parties was to insert in their agreement a 
fixed measure of damages, and not to name a sum 
as a penalty merely/’ 

An examination of the case of Hall v. Crowley, supra, 
discloses that the Massachusetts Court had in mind 
the distinction for which appellee is here contending, 
namely, that in all cases where a forfeiture is pro¬ 
vided in case of breaches of various degrees of im¬ 
portance such a contract is uniformly construed as 
providing for a penalty and as such is set aside. This 
becomes a})parent uj)on the facts of the case of Hall v. 
Crowley, supra, where the provision in the contract 
was for the payment of $5.00 for every day’s delay 
beyond December 1, if the contractor failed to complete 
the repairs of certain houses by that time. 

The next case. District of Columbia v. Harlan & H. 
Co., 30 App. D. C. 270, furnishes also a perfect demon¬ 
stration of a single covenant where the damages are 
difficult of ascertainment, and are not disproportionate. 
This is stated in the syllabus as follows (page 271): 

“Where a contract between a ship-building com¬ 
pany and a municipality for the construction of a 
lire boat provides that the company shall forfeit 
to the municipality $25 for each working day it 
shall be in default, ‘which sum of $25 per day is 
hereby agreed upon as fixed and liquidated dam¬ 
ages’, that the municipality ‘will suffer by reason 
of such default, and not by way of penalty’ * * * 
where the company does not claim that the amount 
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named as liquidated damages is out of proportion 
to the amount of the contract price, and no fraud 
or mistake or other facts are alleged calling for a 
reformation of the contract.’’ 

The next case in appellant’s brief, Barnette v. Say¬ 
ers, o,*! A})p. L). C’. 1()!), 170, also furnishes a i)erfect il¬ 
lustration of the breach of a single covenant where the 
damages for said breach would be difficult of ascer¬ 
tainment and is therefore properly lixed in advance by 
the parties. This api)ears from the statement of the 
case in the svllabus as follows: 


“A contract reciting the payment of $500 on 
the purchase price of property sold for $12,000, 
and providing that, if the purchaser failed to i)er- 
form the agreement, the deposit should be for¬ 
feited at the option of the owner, in which ev^ent 
the purchaser should be released from all further 
liability, or the owner might av'ail himself of any 
legal or equitable rights, manifests an intention 
to treat the forfeiture of the dei)osil as liijuidated 
damages, not as penalty. 

if the amount claimed to be licpiidated damages 
is disproportionate to the entire consideration of 
the contract, some inference may arise that it 
was not intended as damages, but as i)enalty; but 
that rule has no application where the deposit for¬ 
feited was $500, and the total consideration was 
$ 12 , 000 . 

Uncertainty in amount and difficulty of ascer¬ 
tainment of damages support the construction of 
a contract as providing for liquidated damages, 
rather than a penalty, if the language is consistent 
therewith.” 


The next case cited in appellant’s brief is that of 
United States v. Bethlehem Steel Co., 205 U. S. 105, 
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and is another illustration of that class of contracts 
always upheld by the Courts where damages are agreed 
upon for delay in delivery of the thing contracted for. 
This principle appears from the syllabus as follows: 

“Where in response to Government advertise¬ 
ments the same party submits different bids, the 
largest price being for the shortest time of deliv¬ 
ery, the acceptance of the bid for the shorter time 
is evidence that the element of time is of essence, 
and a stipulated deduction of an amount per day 
equivalent to the difference between the short and 
long time for delivery is to be construed as liqui¬ 
dated damages for whatever delay occurs in the de¬ 
livery, and not as a penalty, although the word 
penalty may have been used in some portions of 
the contract.’’ 

The Court, in its opinion, on page 119 said: 

“The Government at the time of the execution 
of this contract (which was dated April 4, 1898) 
was making preparation for the expected war with 
Spain, which was imminent, and which was de¬ 
clared by Congress a few days thereafter. The 
Government was evidently desirous of obtaining 
the construction of these gun carriages as early as 
it was reasonably possible, and it was prepared 
to pay an increased price for speed. The accept¬ 
ance of the proposal at the highest price for the 
delivery of the carriages in the shortest time is 
also evidence of the importance with which the 
Government officers regarded the element of 
speed.” 

In re this opinion the Court might be properly re¬ 
minded that the case of the United States v. Bethle¬ 
hem Steel Co., supra, and that of the Sun Printing & 
Publishing Association v. Moore, supra, were both 
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named as liquidated damages is out of proportion 
to the amount of the contract price, and no fraud 
or mistake or other facts are alleged calling for a 
reformation of the contract.’’ 


The next case in appellant’s brief, Barnette v. Say¬ 
ers, iTl A})p. 1). C. Kill, 170, also furnishes a perfect il¬ 
lustration of the breach of a single covenant where the 
damages for said breach would be difficult of ascer¬ 
tainment and is therefore })roperly lixed in advance by 
the parties. This api)ears from the statement of the 
case in the svllabus as follows: 


“A contract reciting the payment of $500 on 
the purchase price of i)roperty sold for $12,000, 
and providing that, if the purchaser failed to per¬ 
form the agreement, the deposit should be for¬ 
feited at the option of the owner, in which event 
the purchaser should be released from all further 
liability, or the owner might avail himself of any 
legal or equitable rights, manifests an intention 
to treat the forfeiture of the deposit as licjuidated 
damages, not as penalty. 

If the amount claimed to be licpiidated damages 
is disproportionate to the entire consideration of 
the contract, some inference may arise that it 
was not intended as damages, but as penalty; but 
that rule has no application where the deposit for¬ 
feited was $5U0, and the total consideration was 
$ 12 , 000 . 

Uncertainty in amount and difficulty of ascer¬ 
tainment of damages support the construction of 
a contract as providing for liquidated damages, 
rather than a penalty, if the language is consistent 
therewith.” 


The next case cited in ai)pellant’s brief is that of 
United States v. Bethlehem Steel Co., 205 U. S. 105, 
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and is another illustration of that class of contracts 
always upheld by the Courts where damages are agreed 
upon for delay in delivery of the thing contracted for. 
This principle appears from the syllabus as follows: 

‘‘Where in response to Government advertise¬ 
ments the same party submits different bids, the 
largest price being for the shortest time of deliv¬ 
ery, the acceptance of the bid for the shorter time 
is evidence that the element of time is of essence, 
and a stipulated deduction of an amount per day 
equivalent to the difference between the short and 
long time for delivery is to be construed as liqui¬ 
dated damages for whatever delay occurs in the de¬ 
livery, and not as a penalty, although the word 
penalty may have been used in some portions of 
the contract.’^ 

The Court, in its opinion, on page 119 said: 

“The Government at the time of the execution 
of this contract (which was dated April 4, 1898) 
was making preparation for the expected war with 
Spain, which was imminent, and which was de¬ 
clared by Congress a few days thereafter. The 
Government was evidently desirous of obtaining 
the construction of these gun carriages as early as 
it was reasonably possible, and it was prepared 
to pay an increased price for speed. The accept¬ 
ance of the proposal at the highest price for the 
delivery of the carriages in the shortest time is 
also evidence of the importance with which the 
Government officers regarded the element of 
speed. 

In re this opinion the Court might be properly re¬ 
minded that the case of the United States v. Bethle¬ 
hem Steel Co., supra, and that of the Sun Printing & 
Publishing Association v. Moore, supra, were both 
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properly cited and relied on by this Court in the case 
of Barnette v. Sayers, 53 App. 1). C. 169, all of which 
cases went to the single exclusiv’e point of upholding 
a li(piidated damage clause where the damages upon a 
single breach appeared on the face of the contracts as 
being both uncertain and difficult of ascertainment. 

The case of Filenes Sons (V. v. Weed, 1245 U. S. 597, 
also relied u])on by appellant, establishes the princi])le 
of u])holding liciuidated damages awarded in violation 
of a single covenant and need not be considered fur¬ 
ther. 

The appellant also relies on the case of Wise v. 
Tinted States, 249 T. S. 361, which establishes the fa¬ 
miliar princijile of upholding an agreement of the 
parties to pay a definite sum of $200 for each day’s 
delay in the construction of the buildings for the De¬ 
partment of Agriculture in the City of Washington, 
District of Columbia, for the contract price of $1,171,- 
000.00. The principle of this decision ajipears from 
the syllabus, jiage 361, as follows : 

“In a contract for the construction of two gov¬ 
ernment laboratory buildings, it was provided 
that, in case the completion of the work should 
be delayed beyond a period allowed, the United 
States, in view of the difficulty of estimating the 
resulting damages with exactness, and for the cost 
of extra inspection and rents, salaries and other 
expenses that would be entailed, might deduct 
$200 for each day of delay, until the work should 
be completed, not as a penalty, but as liquidated 
damages, computed, estimated and agreed upon.” 

The last case cited in a])pellant’s brief, Hathaway 
V. United States, 249 U. S. 460, is a case where the 
contract expressly provided that time was the essence 
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and that in case of failure to complete within the time 
s})ecitied (page 264) ^‘the contractor shall pay, in ad¬ 
dition to the liquidated damages hereinbefore specified, 
all expenses for inspection and superintendence. 
There is no reason why parties competent to contract 
may not agree that certain elements of damage diffi¬ 
cult to estimate shall be covered by a provision for liq¬ 
uidated damages and that other elements shall be as¬ 
certained in the usual manner.’’ 

In Mercantile Trust Company v. Hensey, 27 App. 
1). C. 211, it was held that both the contractor and the 
surety were liable in the sum of fifty dollars a day by 
way of liquidated damages provided for in the contract 

for each and everv dav bevond the time the contractor 

* » » 

was to tinish the work, and further, that no proof of 
actual loss was required in order to fix this liability. 

II. 

The Principle Contended for by the Plaintiff is That 
Where There are Several Covenants to be Per¬ 
formed, Some More and Some of Less Importance 
Than Others and the Actual Amount of Damages 
Which Would be Sustained by Breach of Some of 
the Covenants Would be Easily Ascertained and 
by Breach of Other Covenants Difficult of Ascer¬ 
tainment, the Amount Specified to be Paid for the 
Breach of Any One of the Covenants, However 
Trivial, Would be Construed to be a Penalty and 
Not Liquidated Damages. 

In constl uing contracts of this character the matter 
will be greatly clarified if certain preliminary prin- 
cii)les are kept in mind. 

1. In such contracts the authorities are uniform to 
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ofToct tliat the use of tlie phrase ‘‘liquidated damages’’ 
and the word “[)eualty” is not conclusive. This court 
in the case of District of Columbia v. Harlan & H. Co., 
30 App. I). C. 270, on page 280 said: 


“In determining this (piestion, courts will not 
he bound by the exact language of the contract. 
Tlie contract mav use the terms ‘forfeit’ and 
‘penalty,’ and yet be construed to call for liipii- 
(lale<I damages; and, likewise, the words ‘licpii- 
dated damages’ used in a contract mav be held to 
mean a i)enally.’’ 


This principle has also been announced in the lead- 
case of the United States v. Bethelem Steel Company, 
205 r. S. 105, where the court said in discussing liipii- 
dated damages and j)enalty, “either expression is not 
always conclusive as to the meaning of the parties,’’ 
citing Little v. Banks, S5 X. V., Ward v. Hudson River 
i^uilding Coint)any, 125 X. V. 230. 

2. The principle is equally well seth‘(l that all such 
contracts must be construed as of the date of their exe¬ 
cution and not in the light of actual l)rt‘ach(‘s. 

This principle is clearly set forth in the case of Dis¬ 
trict of (’olumbia v. Harlan & II Co. supra^ where the 
court said on i)age 279: 


“Whether the sum agreed to be paid as dam¬ 
ages for the failure to j)erform the conditions of 
a contract shall be treated as liquidated damages 
or as a ])enalty is to be drawn from the subject- 
matter of the agreement, the meaning and intent 
of the parties as ex])ressed in the contract, and the 
terms used to exj)ress that intent.” 


In the case of Jaeger v. O’Donoghue, 57 Ai)p. D. C. 
191, this court announced the uniform principle as 
follows: 
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“This case likewise must be determined upon 
the ex})ress terms of the contract * * mid 

not on subsecpieiit events proven in the record, 
thou^i;h seeming to lend equity to the claims of de¬ 
fendant.” 


'file i)rinci})le of characterizing the payment of the 
amount upon breach of any one of several conditions as 
penalty and not as licpiidated damages is laid down as 
a geiiei’al proi)osition of law in 17 C. J. 951 and in 
L. H. A. Digest, Vols. 1-52, page 843, citing Wilhelm 
V. Maves, 21 Or. 194, and many other cases. 


“When the contract provides for the perform¬ 
ance of several acts of different degrees of im- 
portanc(‘ and the damage resulting from the vio¬ 
lation of some of the provisions are of easy ascer¬ 
tainment and one large gross sum is stipulated to 
be i)aid for the breach of any, it will be construed 
as a penalty and not liquidated damages.” Ruble 
V. Ruble, 85 Ala. 552-556. 

The (\)uit in (A)lona Dock Co. v. Colona, 108 Va. 
230 pointed out that the dei)osit of $15,000.00 was to 
guarantee the performance of several separate and 
distinct things, for the breach of some of which there 
was no (‘xact measure of damage, united with an agree¬ 
ment to pav monev as to which there was an exact 
standard for measuring damage for its breach, held 
same to be ])enalty and ap])lied the following rule: 


“Where (241) the agreement secures the per- 
t’orinance or omission of certain of various acts 
not nu‘asurable by any exact ])ecuniary standard 
tog(‘th(‘r with one or more acts in resi)ect to which 
the damages on breach are certain or readilv as- 
certainable and there is a sum stipulated to be 
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l)ai(l as (lamaji^es for a breach of any one of the 
covenants, such sum is to be held as a penalty.’’ 

In the case of Higginson v. Weld, 14 Gray 165, 173, 
the contract provided that a penalty would be incurred 
of $2,200.00 by the non performance of any of its 
numerous stipulations and that the actual damage 
l)y failure to perform some of them might be very 
trilling in amount and capable of exact pecuniai’y esti¬ 
mation, court held it would be unjust and oppressive 
to recpiire either j)arty to j)ay such a j)enalty for vio¬ 
lating any of the least important items. 

So in (diasc v. Allen, 13 Gray 45, tlu‘ agrecnnent to 
pay a certain sum for failure to perform scvei'al acts 
capable of being estimated and measured in money, the 
sum named or damage is a penalty, but the reverse is 
the rule where damages mav not be ascertained. 

In the case of Wilhelm v. Eaves, 21 Ore. 194, it was 
ii(‘ld where a contract specifying a certain tixed sum 
as iicjuidated damages contains various conditions of 
difbu'ent degrees of importance to each of which the 
agreed measure of damages is made by the terms of 
the contract to apply with eiiual force without refer¬ 
ence to the real measure that woukl ensue from a vio¬ 
lation of any one of them, the stipulated sum will be 
I’egarded as a penalty and not li(piidated damages, and 
language of the contract to the contrary notwithstand¬ 
ing. The court (201) pointed out that damages foi* 
some of breaches could be easilv ascertained and were 
slight the penalty was intended to attach even to the 
most unimportant. On page 200 the court said that the 
penalty rule would be enforced in such a case even 
if the language of the parties be the strongest that 
could be employed to evince a contrary intent, in favor 
of liquidated damages. 
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The court further said that the penalty rule applied 
‘‘where the contract contains several covenants of dif¬ 
ferent degrees of importance and the sum named is to 
be paid for the breach of any of them, eve.n the leasts 
and this though the sum be termed liquidated damages. 

Wash. vs. Ilennosella, 9 Calif, obi; 

Hall vs. Crowley, 5 Allen, 304; 

Wilkinson vs. Colby, 164 Pa. St. 35; 

Whitfield vs. Levy, 35 X. 3. L., 149; 

Snell vs. McNitt, 9 Paige, 101; 

Xiver vs. Possman, 18 Barb., 50. 


“This rule applies where 
the breaches of the several 
differ in amount.’’ 


the losses resulting from 
stipulations must clearly 


Chicago vs. U. S., 106 Fed. 385; 

Foley vs. McKugan, 4 la. 1; 

Condon vs. Kemper, 47 Kan. 126; 

Powell vs. Dwyer, 149 Mich. 141, held to be a 
})enalty as it was for failure to ])erfoi-m least 
as well as most important (page 146). 


In Keck vs. Beeber, 148 Ibi. St. 645, where damages 
for some of the breaches are readily ascertainable 
while others are not, it was held to be a penalty. 


HI. 

This Principle of Holding the Sum Forfeited to be a. 
Penalty and Not Liquidated Damages, Even 
Though Called Such Has Been Uniformly Applied 
to Contracts of Lease, Where the Stipulation 
Covers Any Breach of the Lease. 

In Monmal v. Parkhurst, 39 Oix*. 248, it was held 
“When the lease provided for the deposit of $10,000.00 
by the lessee with the lessor to be forfeited in this 
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case of 11011 payment of rent or otlier fault of the lessee 
such deposit constituted a jienalty and not liiiuidated 
damages/^ 

In re Sherwood, lMO Fed. 7()0, where lessee deposited 
with the lessor $25.00 and it was jirovided that in the 
event of the violation of anv of the covenants of the 
lease, it should he retained as “TKiuidated damages” 
and such covenants included not merely the payment 
of rent and taxes hut also repairs, assignment without 
consent and certain other matters, the court held the 
(luestion, notwithstanding the express stipulation of 
the contract, was one of law and held the deposit to be 
one of indemnitv for such loss as should arise from a 
breach of the covenants. 


In Caesar v. Kobinsoii, 174 X. Y. 492 where the les¬ 
sors erected for the lessees a three storv building under 
a ten vear lease at a monthlv rental of $275.00 due on 
the tirst of each month and lessee deposited with the 
lessor $1,000.00 with the sti])ulalion that in case of any 
breach of the leas(‘ the lessor should keep the $1,000.00 
as liipiidated damages, held the de])osit should be re- 
ganled as security and not as licpiidated damages. 

” PlaintiIT leased a mine, and covenanted to in¬ 
demnify the lessor against all damage to neighbor¬ 
ing lands, to pay a stipulated royalty, and perform 
other acts. F])on assigning said lease to defendant, 
the latter agreed to ])ay all future royalties, and gave 
idaiiititT a bond conditioned to save liiu* harmless from 
liability to a subtenant, already in possession, (du! tn 
perforw all the sfipalatious of said lease and assipn- 
me}d. Held, that the bond was for a penalty, and not 
li<]uidated damages, since it secured several covenants 
of varied importance/’ Keck v. Bieber, 148 Pa. St. 
645. 
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In Yuen vs. Fleshman, 65 Oregon 606, the lease pro¬ 
vided that the lessor should deposit with a bank the 
sum of $5,000 to be held for payment of rent to the 
lessor and the performance of all the conditions of the 
lease, held the $5,000 was to be construed as a penalty 
and not liipiidated damages. 

The following summary may therefore be indicated: 

1. The authorities in apj)ellant’s brief, analyzed in 
detail above, go only to establish the proposition that 
where a forfeiture is provided for upon the breach of a 
single covenant, it will be ui)held, provided the damages 
accruing by reason of this breach are difficult of ascer¬ 
tainment and the amount forfeited is not out of pro¬ 
portion to the damage actually incurred. Within this 
principle all the cases cited in appellant’s brief fall 
and these cases furnish the familiar illustration of the 
forfeiture of the deposit for the breach of a contract 
of sale of real estate, the payment of a stated amount 
iij)on the failure to return a vessel by a certain time 
and a i)er diem amount agreed upon in advance for 
the failure of a contractor to complete a building by 
a certain date. 

2. It is manifest, however, that the case at bar does 
not involve the breach of a single stipulation, but the 
forfeiture of the huge sum of $6,000.00, or its equiv¬ 
alent, in the event of the breach of any one of a multi¬ 
tude of covenants, some trivial and some important, 
and some of a nature where the damages may be easily 
ascertained and others where the damages would be 
verv difficult of ascertainment. All the authorities de- 
dare that the forfeiture of a stipulated sum in the 
event of anv one of several breaches is in the nature of 
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a penalty and can never be upheld even though the con¬ 
tract employs the phrase “liquidated damages.” 

It is therefore respectfully submitted that the decree 
of the court below should be affirmed. 

E. Hilton Jackson, 

Attorney for Appellee. 
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STATEMENT OF FACTS. 


This appeal is taken from that portion of the final 
decree assessing certain items of costs, including 
counsel fees to the attorney for the appellee on this 
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cross-appeal in the sum of Five Hundred Dollars 
($500.00), the language of said decree being as fol¬ 
lows : 


‘‘Upon further consideration by the court it is 
ordered that the plaintiff upon delivery of said 
collateral as aforesaid, be and she is hereby di¬ 
rected to pay the sum of Two Hundred Dollars 
($200.00) to Messrs. Peelle, Ogilby & Lesh, at¬ 
torneys for the defendant, The American Security 
& Trust Company, and Fifty Dollars ($50.00) the 
balance of the charges of the said Trust Com¬ 
pany, in full liquidation and discharge of any and 
all expenses including counsel fees, to which the 
said American Security & Trust Company, trus¬ 
tee has been put, pursuant to the terms of the 
aforesaid contract. 

And it is further ordered that the plaintiff pay 
to John Lewis Smith, attorney for said David 
S. Hendrick, the sum of Five Hundred Dollars 
($500.00) in full of professional services rendered 
growing out of the breach by the plaintiff’s intes¬ 
tate of the contracts of July 26, 1922, and May 16, 
1923, as aforesaid.” (Rec. 52.) 

This provision of the decree taxing costs against 
appellant derives its validity, if any exists, from the 
collateral contracts of July 26, 1922, and May 16, 1923, 
wherein and whereby certain securities were deposited, 
upon conditions specifically set forth, with the Ameri¬ 
can Security & Trust Company to guarantee the per¬ 
formance of all the covenants in a contract lease be¬ 
tween appellee and appellant’s intestate Flournoy 
Menefee. The only provision in these contracts pro¬ 
tecting appellee against breaches of the covenants 
therein is as follows: 
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‘‘And the said American Security and Trust 
Company is hereby authorized by the lessee to 
deliver the said notes to the lessor, properly en¬ 
dorsed, in the event of any breach of any cove¬ 
nant of this agreement on the part of the lessee, 
and which breach shall be certified to the said 
American Security and Trust Company by the af¬ 
fidavit of the lessor; the said notes in such event 
to be retained by the lessor as liquidated damages. 
The receipt of the lessor for the aforesaid notes, 
accompanied by such affidavit, setting forth the 
breach, shall be full acquittance and discharge of 
the said American Security & Trust Company in 
respect thereof.’’ (Rec. 10.) 

It is significant that the only undertaking on the part 
of the appellant’s intestate to indemnify The Ameri¬ 
can Security & Trust Company from any expenses in¬ 
curred by it on account of the deposit of this collateral 
for legal services or otherwise is a joint liability with 
appellee and is contained in the following provision of 
said contract, (Rec. 11). 

“The respective parties hereto do hereby cove¬ 
nant and agree to indemnify and save harmless 
the said American Security & Trust Company 
from any expense, for legal services or otherwise, 
which mav be incurred bv the said Amercian Se- 
curity & Trust Company by reason of the deposit¬ 
ing of said notes.’’ (R. 11.) 

The provisions of these contracts that all the securi¬ 
ties thus held were in the event of any breach to be 
turned over to the appellee constitute the sole ques¬ 
tion raised on the main appeal and need not be fur¬ 
ther adverted to in the consideration of the cross-ap¬ 
peal. 
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ASSIGNMENT OF ERROR. 

“1. The Court erred in awarding* counsel fees against 
the plaintiff below in the sum of $500.00 in favor of 
the attorney for David S. Hendrick, Trustee. 

2. The Court erred in awarding any sum whatever, 
by way of counsel fees against the plaintiff in favor 
of the attorney for the defendant David S. Hendrick, 
Trustee. 

3. The Court erred in not holding that counsel fees 
were not recoverable against the plaintiff by the at- 
tornev of record of the defendant David S. Hendrick, 
Trustee. 

4 The Court erred in awarding all of counsel fees 
and expenses incurred by the defendant the American 
Security & Trust Company against the plaintiff*. 

5. The Court erred in not decreeing that the counsel 
fees and other expenses of the defendant, the Ameri¬ 
can Security & Trust Company should be borne equally 
by the plaintiff’ and the defendant David S. Hendrick, 
Trustee, as expressly provided in the contracts at¬ 
tached to the bill of complaint. 

The Assignment of Error may be reduced to two 
propositions of law: 

1. Mliere a contract is breached by one of the par¬ 
ties and contains no express provision as to counsel 
fees there is no implied obligation on the party com¬ 
mitting the breach to pay counsel fees, and 

2. Where a contract contains ex^ji’ess provisions that 
certain expenses shall be paid by both parties to the 
contract, it is error to hold that such expenses shall 
be exclusively paid by one of the parties. 
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ARGUMENT. 

I. 

WHERE A CONTRACT IS BREACHED BY ONE 
OF THE PARTIES AND CONTAINS NO EX¬ 
PRESS PROVISION AS TO COUNSEL FEES 
THERE IS NO IMPLIED OBLIGATION ON 
THE PARTY COMMITTING THE BREACH 
TO PAY COUNSEL FEES. 

The general principle of law on the point is suc¬ 
cinctly laid down as follows: 

^‘Attorneys fees are not allowed in the absence 
of statute or agreement specially authorizing the 
allowance thereof and it has been held the rule 
applies equally to equity courts.’’ 

15 C. J. Sec. 2487. 

‘‘The courts of the United States haye neyer 
giyen countenance to the doctrine that counsel 
fees, incurred by reason of the wrongful act or 
default of another under obligation, expressed or 
implied, to indemnify one against the consequences 
thereof, can be recoyered as an element of legal 
damages, unless expressly proyided by the con¬ 
tract.” 

Donoyan y. Johnson, 13 App. D. C. 356. 

‘‘Here counsel fees incurred by owner in defend¬ 
ing suit to enforce mechanics liens were disal¬ 
lowed in an action by the owner against the surety 
of contractor who had of necessity employed such 
counsel because of the default of the contractor. 
The court after calling attention to a dilferent 
rule in other jurisdictions said (p. 359) : 

‘‘The yery question at issue must be regarded as 
tinally settled by the later decision of Oelrichs y. 
Splain, which was an appeal from the Supreme 


6 


Court of the District of Columbia * * *. We think 
the principle of disallowance rests on a solid foun¬ 
dation and the opposite rule is forbidden by the 
analogies of law and sound public policy. Oelrichs 
V. Splain, 15 Wall, 211, 231.’^ 

The only case where the allowance of counsel fees 

* 

has been recognized in this jurisdiction, apart from 
statutory authority or express contract is where the 
attorney claiming such fees has contributed to the cre¬ 
ation of a fund for the common benefit. 

After discussing a question of equity procedure this 
court in denying the right of counsel to fees said in 
Bohrer v. Otterback, 2 App. 1). C. 78, 79, 80. 

‘‘Moreover, the case itself, made by the peti¬ 
tioner, without reference to the answer, does not 
seem to he of the class of cases in which a court 
of equity will allow counsel fees out of the fund. 
The fund in this case was not such a trust fund 
as that the action of the petitioner or his clients 
contributed to its due and proper administration 
for a common benefit, so as to justify counsel fees 
to be regarded as part of the costs of administra¬ 
tion. Hobbs V. McLean, 117 U. S., 567; Trustees 
V. Greenough, 105 U. S., 527.^’ 

The case of Fletcher v. Coomes, 52 App. D. C., 159 
involved the claim of attorney for the plaintiff for fees 
in a suit for partition of a friendly nature, where de¬ 
fendants were represented by their own attorneys. 

The Court in denying the claim of plaintiff’s at¬ 
torney for fees said: 

“If attorney’s fees in a partition suit, such as 
are here claimed, could be regarded as taxable 
costs as distinguished from compensation which at- 
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torneys charge or receive from their clients, such 
fees could not be taxed in this jurisdiction, inas¬ 
much as they are not included in the list of cases 
and matters in which compensation of attorneys 
may be taxed and allowed under sections 1108 and 
1109 of the Code of the District. Section 1109 
having specifically provided when and in what 
legal proceedings the compensation of attorneys 
may be taxed and allowed, taxation and allowance 
thereof must be limited to the matters enumerated 
in the section and must be had as therein provided. 

The point made by the appellant that a fund was 
created, through his efforts, of which defendants 
received the benefit, is not sustained by the rec¬ 
ord. The partition suit was for the sale of prop¬ 
erty in esse and in hand and for the division of 
the proceeds of the sale. There is therefore ab¬ 
solutely nothing in the case which would warrant 
a holding that the proceeding commenced by Mr. 
Fletcher for Isaiah S. Coomes, created or contem¬ 
plated the creation or the recovery of a fund for 
the benefit of Isaiah S. Coomes and the defen¬ 
dants.’’ 

An illustration of the necessity of statutory author¬ 
ity for allowance of counsel fees is discussed in the 
recent case of Local Union, etc. v. Barker Painting Co., 
56 W. L. R. 151, decided February 6, 1923, where such 
fees on dissolution of an injunction bond were held to 
be recoverable under Sec. 479 b. of the Code of Law of 
the District of Columbia, which expressly conferred 
upon the Court power in such a case in assessing dam¬ 
ages under such bond ‘‘to include such reasonable coun¬ 
sel or attorneys fees as the party aggrieved or dam¬ 
aged by such restraining order or injunction may have 
been put to or incurred in obtaining a dissolution there¬ 
of.” 
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The Court points out (p. 152) that prior to this en¬ 
actment 

‘^the Federal Court decisions, applicable also to 
the District of Columbia uniformly disallowed at¬ 
torneys fees as damages recoverable upon an in¬ 
junction bond.” 

It is, therefore, respectfully submitted that the claim 
of appellee in this cross appeal for allowance of coun¬ 
sel fees is not justified by the terms of the contracts 
by which the parties bound themselves, has no sup¬ 
port in statutory authority and signally falls short of 
that class of cases recognized in this jurisdiction, 
where plaintiff’s attorney creates a fund for the benefit 
of the parties to the cause and even then only where 
the defendants are not represented by counsel and 
therebv become the beneficiaries of the services ren- 
dered by plaintiff’s counsel. To award counsel fees, 
therefore, in the instant case would do violence to all 
authority and would run counter to all the decisions of 
this court. 


II. 

WHERE A CONTRACT CONTAINS EXPRESS 
PROVISIONS THAT CERTAIN EXPENSES 
SHALL BE PAID BY BOTH PARTIES TO 
THE CONTRACT, IT IS ERROR TO HOLD 
THAT SUCH EXPENSES SHALL BE EXCLU¬ 
SIVELY PAID BY ONE OF THE PARTIES. 

The foregoing proposition of law may be more suc¬ 
cinctly expressed in a latin maxim. 

EXPRESSIO UNIUS EST EXCLUSIO ALTER- 
lUS. 
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This axiom has been referred to as an axiom of the 
law. ^ ’ 


25 C. J. 220 b. 

Saunders v. Evans, 8 H. L. Cases 721, 729. 

No maxim of the law is of more general and uni¬ 
form application. 

Hackett v. Amsden, 56 Vt. 201, 206; 

Whitehead v. Cape Henry Syndicate, 105 Va. 

463. 

It is manifest that the entire validity if any exists 
at all, of the claim in support of the award of $500.00 
in counsel fees to appellee’s attorney and the entire 
award against appellant of $250.00 for expenses of 
the American Security and Trust Company, including 
its counsel fees is referable to this provision of the 
indemnity contract: 

‘^The respective parties hereto do hereby cove¬ 
nant and agree to indemnify and save harmless 
the said American Security & Trust Company 
from any expense, for legal services or otherwise, 
which may be incurred by the said American Se¬ 
curity and Trust Company by reason of the de¬ 
positing of said notes.” (R. 11.) 

This maxim has been uniformly applied to the con¬ 
struction of stati.tes. 

U. S. v. De la Maya Arredondo, 6 Pet. 691. 

Kendall v. U. S., 107 U. S. 123. 

Stephens v. Smith, 10 Wall. 321. 

The burden imposed upon the appellee in this cross 
appeal to furnish this Court some adequate reason 
for this award against appellant of fees to his counsel 
and for imposing on appellant the entire expenses of 
the American Security & Trust Company cannot be su- 
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tained and is not only contrary to correct legal prin¬ 
ciple but does violence to the language of the contract 
under the terms of which the parties saw fit to limit and 
define their respective obligations. 

Where parties have entered into written en¬ 
gagements with express stipulations * * * the 
presumption is that having expressed some they 
have expressed all the conditions by which they 
intend to be bound under that instrument. 

Broom Leg. Max. p. 652. 

This principle has been made to apply to all war¬ 
ranties. 


‘‘If this were not so, it would be necessary for 
the parties to every agreement to provide in terms 
that they are to be understood not to be bound by 
anything which is not expressly set down,—which 
would be manifestly inconvenient.^’ 
ib. p. 657. 

It is therefore respectfully submitted that the de¬ 
cree of the Court below awarding counsel fees of 
$500.00 to appellee’s attorney should be reversed and 
that that portion of the decree imposing upon appel¬ 
lant the entire burden of paying $250.00 to the Ameri¬ 
can Security & Trust Company for its expenses be so 
modified as to charge one half of this latter expense 
against the appellee as the contract expressly provides. 

Kespectfully submitted, 

E. Hilton Jackson, 
Attorney for Appellant in 
Cross Appeal No. 4820. 



